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the chriſtian law of nations. | 
It certainly has had ſo powerful an e it, 
that wherever it has exiſted, it has gone the fartheſt 
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CHE AP. XIII. 


©F THE INFLUENCE OF CHRISTIANITY, AND THE | 


ECCLESIASTICAL ESTABLISHMENTS. 


Tux Law of Nations being founded in a great 


meaſure upon the ſyſtems of morality, good or bad, 
purſued by certain ſets or claſſes of people; and Re- 


Igion being every where the ground-work of the mo- 
. rality obſerved, the Chriſtian religion, as we have 
mentioned in a former chapte 


(a) may be ſuppoſed 
not merely to influence, but to be the chief guide of 


/ 


of all cauſes to introduce notions of humanity and 


true juſtice: into the, maxims of the world. The 
great proof of which is, that if we compare the con- 


duct of CHRISTIAN nations, with that of nations 
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) 


profeſſing any other religion, (whatever may be their 


ſtages of improvement, or in whatever zra of their 
glory, ) the reſult I believe will be uniform and uni- 


verſal, that the one will be eminent over the other 
for regularity, equity, and benevolence. In making 


the compariſon, it would be unfair to bring into the 


account, any of thoſe nations that are ſtill approach- 


ing to a ſtate of nature. I paſs by therefore all 
people who may yet be denominated ſavage, and 
refer for the fake of greater accuracy, to the moſt 


eminent alone of the nations of antiquity, and of 


the moderns who live under a perſuaſion different 
from ours. ON 


The Greeks. under the - ras of - PxrIctns, 


SOCRATES, EPAMINONDAS, and AGESsILAus; and 


the Romans, under the reign of AvcusTvus, (which 


for poliſh and refinement has become proverbial,) 
had advanced, I believe it will be owned, to their 


ſummit in every ſort of knowledge; the names of 
SOCRATES and CI ERO would alone be wen fo 
prove it. Yet we need only refer to the flight | 

already given of their maxims with reſpect to their 


etch 


Intercourſe with foreigners, (b) to be convinced of 


their backwardneſs in the knowledge of the law of 


nations confidered as a ſcience. | 
If commerce and the acquifition of riches, by vi- 
ſiting evety nation in the known world, could con- 
duce to perfection in this law, the Carthaginians 
promiſed fair to be, in this reſpect, the moſt perfect 
people of antiquity. The ſavageneſs, rapacity, and 
juſtice however, of every kind, which marked 


their conduct towards all foreign nations, are too 


well known to detain us longer upon them. 


If we look to the Mahometan and Turkiſh nations, 
(though their power has been equal to the greateſt, 
and their Empire of conſiderable duration,) their 
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ignorance 
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ignorance and barbarity repreſs all examination, and 
if they have received any improvement ſince the 
days when they firſt ſet foot in Europe, it is proba- 
| bly from their conuection with people profeſſing the 
very religion which they moſt hate and deſpife. 
The ſame inferiority in this ſort of conduct, is to 
be found even among the ChiIxES Ek, fo famed for 
eminence in every other branch of knowledge, and 
in the ſcience of morals itſelf. Their wars have al- 
ways been carried on with Eaſtern barbarity, and 
their known laws againſt ſtrangers would alone de- 
monſtrate the point. „ 
Among the ChRISTIANS on the other hand, 
every thing is conducted, or at leaſt enjoined, by 
received and general laws, upon principles of the 
moſt extenſive humanity and the moſt regular juſtice. 
I am aware that this was by no means the caſe 
during the centuries before us, of which the picture 
of manners brought forward in a former chapter, 
(c) is a ſufficient proof; and as CyrrsTIAaNniTY had 
then been long known in the world, it may fairly be 
aſked, of us, if the precepts which it holds forth 
are the chief cauſes of that benevolent and equa 
morality on which the modern nations pride them- 
ſelves, how it came to pals that during all the ages 
that have been mentioned, its effefts were not more 
viſible upon the cuſtoms of mankind? —— + 
The anſwer is to be drawn partly from circum 
ſtances in the hiſtory of Europe, partly from the re- 
moteneſs which is often to be obſerved between 
cauſe and effect. More than three hundred years 
paſſed on, before it was poſſible for CHAHTSTIANT Tx 
to interpoſe with effect in the laws of the world; 
thoſe who had the power of making laws, having 
been ſo far from adopting its precepts, that it became 
the object of their moſt violent perſecutions. For 
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four hundred years aſterwards, Europe was torn to 
pieces by the rage of different races of barbarians, 
who preſſed upon one another too faſt to allow any 
time for the milder doctrines of peace to take effect, 
and who moſt of them profeſſed a religion whoſe 
precepts were the very reverſe of thoſe of Cxzis71- 
ANITY. * The undulations of that ſtorm remained 
long after, and the corruptions, the degeneracy, and 
diſſentions of the Church, prevented it from fulfil- 
ling its duty even when order had been reftored. 
The Volume er however laid before us by 
ChRIST, continued always the ſame; and whoever 
_ conſulted it even in the dark interpretations which 
ambition or avarice, ſuperſtition or ignorance, but 
too often put upon it, found benefit from it in the 
end. Its progreſs, though perpetually interrupted, 
was finally certain, and. mankind at length enjoy, 
what was intended for them long ago. | 
Let no one here ſay with too great confidence, 
| that. the order now eſtabliſhed in the Law, is owing 
to extraneous cauſes; to the natural tendency of men 
towards improvement; the eſtabliſhment of govern- 
ment; the extenſion of commerce; or the progrefs 
of the ſciences. Theſe can no doubt do much; but 
could they of themſelves alone have reformed the 
Law of Nations, the Seis of People we have juſt 
mentioned, would have preſented us with a Code of 
maxims, and a practical conduct, far different front 
that which we have been able to diſcover, even a 
the very higheſt points of their refinement. Beſides, ⁵⁶ 
nations, with one or two exceptions, have for the WM 
. moſt part dated their progreſs in morality from the 
 epockof their converſion ; and in the hiſtory of the 
corruptions of the church itſelf, it is conſpicuous, 
that morality has been at its loweſt ebb, when the 
church was moſt abandoned to worldly affairs, or 
_ moſt (corrupted by Bigotry and Superſtition. The 
progreſs of mankind however went on in all other 
points, 
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points, notwithſtanding their depraved notion of 
chriſtianity, had it alſo gone on in the ſcience of 


morals, the argument would be fairly deſtroyed. 
An example of the truth of theſe obſervations is 


but too near us both in time and place; for it has 
been obvious, that the people of France were led, 
firſt to tolerate, and then to rejoice in the ſhocking | 


crimes of their Convention, in almoſt exact propor- 


tion as the latter was able to extinguiſh among them 


their ideas of religion. They afford us the proof alſo 


of the connection between morality and the Law of 


Nations, ſince the extinction of the one, was the 
fignal for thoſe pretenſions and uſurpations, which 


juſtly drove away their Ambaſſador from a reſpect- 
able Republic, (a) and called the greater part of 


Europe to arms. 


Poſſibly it may be arguved that, as according to 
our own account. effects are long in their production; 


if the ſyſtems of morality which have been given by 
XZ the ancient Philoſophers of Greece and Rome; by 
XZ Conrvcivs, or Mayowmzr, or BRAMA, contain 


principles which have an equal tendency with Chriſ- 
tianity to render their followers more humane and 


benevolent, the Law of Nations is not ſo ſuperiourly | 


obliged to that religion. 


Admitting the fact for a moment, it will not affect 


the argument in queſtion, which is confined to the 


ſimple circumſtance that Chriſtianity has a/ ready pro- 


duced a certain effect; and the moſt it can therefore 
amount to is, that the other ſyſtems, when praclice 


| ſpall have accorded with them, will at ſome future pe- 


riod do that, which they have not yet done. 

The fact however does not warrant the ſuppoſi- 
tion. It muſt be owned that we mult always allow 
every force to the ſpirit and genius of Copks or 
Law; and if refinement, of notions of juſtice appear 
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in them, it will be fair to attribute a conſiderable por- 
tion of them to the people that could produce them, 
though their practice may be different from the 
theory. But the practice of the antient nations was 
ſo far from a violation, that it was an abſolute fulfil- 
ling of the law; nor were any of the inſtances of in- 
Juſtice that have been mentioned, not ſupported by 
the writings of Solon, and A riſtotle; of Ulpian and 
Pomponius. (e) Theſe Codes, however, were com- 
ſed under whatever influence the precepts of the 
religions of the countries, ſuch as they were, could 
be ſuppoſed to have; and it would have been better 
for the world if the concurrence of ſo many religions, 
in the praiſe of whoſe toleration Mr. Gibbon bas 
been ſo copious, could have produced a better effect 
upon the codes of the Law of Nations then in exiſ- 
tence. However oppoſite might at firſt have been 
the conduct of men, they would at laſt have been 
improved, though by degrees almoſt inſenſible. 
Upon the whole then, even upon the ſuppoſition 
that we are not able to trace the effect of CHRISTI- 
ANITY upon the Law of Nations /tep by ſtep, and 
that men were over- run with barbariſm long after 
their converſion ; it is by no means conſequential 
that it has not in 'the end been the great cauſe of the 
improvements witneſſed by later times; and although 
in examining its effects chronologically, we are 
Þound to take notice of them under whatever form 
they preſent themſelves; whether i in the immediate 
improvement cauſed by an attention to its pr inciples 
in their purity; or in the ſtrange cuſtoms and maxims 
which aroſe out of their corruption; ſtill the point 
holds firm, that if a particular ſet of morals begets a 
particuler Law of Nations, 'and thoſe morals ema- 
nate almoſt always from religion, the difference be- 
t een n the Law of Nations profeſſed by che CHRIS- | 
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TIAN Republic, and that profeſſed by other claſſes 
of people, muſt ultimately have been owing to the 
CHRISTIAN Religion. 

| Theſe obſervations being premiſed, we ſhall pro- 
ceed to take notice of every effect upon the law be- 
ſore us, which we think can in any wiſe be attributed 
to the influence of CHRISTIANITY, or its Eſtabliſh- 
ments; whether they were well or ill directed; whe- 
ther they enlarged or corrupted the mind ; whether 
they were the inſtruments of good or evil. 

One of the firſt and beſt of its effects, was to 
ſoften thoſe rugged features which the manners of 
Europe had aſſumed from the time of the irruptions 
of the Barbarians. 

Id, fays ApA of Barun (ſpeaking of 
1 mark) this piratical people, who formerly depo- 
FX pulated,the entire provinces of Gaul and Germany, 
XZ now content within their own boundaries, and fay- 
ing with the Apoſtle, We will ſet our affections on 
things above! Behold this country, formerly impoſ- 
ſible to be viſited on account of its idolatrous wor- 
| ſhip, now laying aſide its natural fury; liſtening to 
the voice of the preachers of truth; and after de- 
ſtroying the altars of demons, erecting thoſe of 
Chriſt, () | 
Four ce que pour la garde et conſervation, ſays an 
old Treaty, de toutes Polices, Gouvernemenis, et 
Bien publicq. neſt rien plus atile, ni plus neceſſaire, 
que Parx, AufrIE, et bon union par enſemble, qui 
ſont mer de tous biens et vertus, à cauſe que le ſervice 
divin eft augmente, &c. (g) 
We have ſeen in a former chapter, () the jealouſy 
with which ſtrangers were viewed by many of the 
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laws of the northern people; and the cruel rights 
pretended to againſt them, have already been the- 
ſubject of our animadverſion. By ſtrangers, I do 
nat here mean thoſe perſons merely who were of the 
ſame ſtate, and chanced to be abſent from home; but 
foreigners, whoſe language and manners, and pro- 
bably the intereſts of whoſe country, rendered them 
ſuſpected, and who on that account, as we have ſeen, 
were often treated as if they were declared enemies. 
In this ſtate of things, the mild ſpirit of CHRkISTI- 
ANITY operated with conſiderable effect, in recom- 
mending and enforcing a better order of proceeding. 
Excluſive of the influence which it muſt be ſuppoſed 
to have had upon the breaſts of individpals, its dic- 
tates are often expreſsly mentioned as the foundation 
of many of the laws that were enacted to enforce the 
duties of hoſpitality. By a law of the Bavarians, 
preſerved in Lindenbrogue, the care and ſafety of 
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ECCLESIASTICAL ESTABLISHMENTS. »y. 
80 allo by the (eccleſiaſtical laws of the Saxons, 


the Preſbyters of every pariſh are commanded to uſe 


their endeavours to inculcate the duties of hoſpita, 
lity among their pariſhioners, to feed the hungry, 
clothe the naked, viſit the priſons and the ſick, and 


love and cheriſh ſtrangers as their brethren, in com- 


pliance with the precepts of the Founder of their 
.. ˙ a 0 
But one of the moſt immediate effects which 
Chriſtianity had upon the face of things, was in op- 
poſing, and with no inconſiderable degree of power, 
the forcible current of private war. The univerſa- 
lity and duration of this cuſtom has been amply diſ- 
cuſſed, and we have ſeen the acceſſion, force and re- 
gularity which it received from the feudal conſtitu- 
tions. Kings in vain endeavoured to repreſs the evil 
by force. While every fanily was in arms, the 
power of the Monarch was ſmall, and the quiet 
voice 0 civil tribunals could not be heard. It 
was then that the Church, fulfilling its duty, inter: 
poſed with effect, and the rugged licence of the 
times was made viſibly to bend before the influence 
of the miniſters of religion. . 
All the codes of law had in general aſcribed to 
CHRISTIANITY the foundation of the moſt ſolemn 


Auties they enpagge: Ihe wanton effuſion of Chrif. 


tian blood is forbidden by CHarLEMAGNE, expreſs. 
ly upon the various texts of ſcripture that prohibit 
murder; (m) and many of the Saxon laws contain an 
enumeration of the virtues of a good Chriſtian; 
among which, to live at peace with men, they com; 
mand as the moſt eminent. 


(2) Iaſtruat ac doceat ut hoſpitales ſint; ut nullis itinerantibus 
hominibus domam ſuam denegent. Leg. Eccles. ap. Wilk. 185. 

Eſurientibus cibum dare debemus, fitientibus potum, nudi 
operiendi ſint, et infirmos, ac qui in carcere ſint viſitare debemus; 
et advenas excipere debe mus uti dominus noſter, ipſe dicebat, Ce. 


Id. 189. 


Suck 
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Such indeed had been the ferocity of thoſe days, 
that men purſued their violences even within the 
very walls of places conſecrated to prayer and hu- 
miliation ; one of the firſt endeavours therefore of 
the Church, was to aboliſh this barbarous cuſtom ; 
and hence throughout the codes of law among all the 
German. nations, the Pax ECcLESLIxA makes ſo con- 
ſpicuous a figure. Among the Saxons in the ſouth of 
England, to fight within the body of a church, was 
puniſhed with the loſs of all that the offender poſ- 
Tefſed ; and to fight to the death, was ſuppoſed to be 
abſolutely inexplable. (20 © How,” lay the words 
of the law, © can any man think in his mind, that 
« he can approach the altar, and aſk a bleſſing of 
<« the miniſter of God, if immediately afterwards 
che is to become impious in word or deed? We 
© have all one heavenly father, and one ſpiritual 
& mather, which is the Church, and therefore we 
are all of us brethren. The peace of the Church 
is the great peace to be cultivated by a chriſtian, 
and a chriſtian ought therefore to pay it the utmoſt 

. < deference.” (0) 5 
Such was the language of the 3 3 in 
the opening of the eleventh century: it was imitated 
by all other codes and puniſhments for breaches of 
the Pax Ecciusrz, ſometimes corporal, but gene- 
rally pecuniary, were held out by the Swedes, 
Danes, French, and Germans. (þ) By the laws of 
the Frifians, a man who was involved even in a 
legal (9, feud, was to enjoy ſecurity in his own 
houſe, in the Church, and in going 10 it and return. 


(% Wilk. Leg. Sax. 2. 
40 Leg. Acheræd. ap. eund. 122. | | 
. Vide Loccenius, Leg. Civ. Suec. 301, Jus Danic. Lib. 


G., 63. The Capitularies are full of them, and the Conſuetu. 
dines Feudales. 7 — 


% See Chap. X. 
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log from it, under a heavy penalty. (7) By the 
laws of the Aka whoever killed another with- 
in the gates of a church, was obliged to acknow- 
ledge that he had offended againſt God, and pollut- 


ed his temple ; and to pay ſixty Shilliogs to the ſer- 
vice of religion, and fixty to the public treaſury, 


(s) By the Engliſh laws alſo, the walls of a monaſ- 
tery were held as facred as thoſe of a church. (7) 

Ina the, coronation ceremony of the Emperor 
OTHo, (an 936) we have a ſtrong proof of the 
ſenſe of the duties expected by chriſtianity from 


Sovereigns. When the archbiſhop of Mayence 


girt hun, with the ſword, he ſaid to him in ſolemn 
—- * Receive this ſword, and make uſe of it to 
« ſuppreſs all bad Chriftians, and the enemies of 


0 Jzs8vs CnRISTH; uſe the power and authority of 


te the empire, which God has given you, to aſſure the 
ce peace of the Church.“ (v) 
This was the firſt ſtep. They proceeded by de- 


rees to inculcate equal reverence for particular days, 


rendered facred from the ſolemn and important 


events which had happened upon them; as the 
death of Martyrs, the call of the Saints, and the 
chief actions in the life of our Saviour. It is indeed 
remarkable to reflect with what care, and under 
what heavy penalties, the exact obſervance of the 


Lord's Day was. enjoined by ſuch men; not merely 


with reſpect to quarrels, but to labour. The law's 


of the Bavarian, proceeded expreſsly upon the 


fourth commandment, puniſh any one who puts 


(7) Homo A pacem habeat in Eccleſia, in domo ſua, ad 
Ecclefiam eundo, de Eccleſia redeundo, &c. Qui hanc pacem 
effregerit ec hominem occiderit, Novies 30. folid. comp. &c.— 
Heroldus, L. L. Fris. 143. 

(s) L. . Aleman. ap. Lindenbrog. 364, Compare this with 
the cuſtoms of the worſhippers of Odin. 

(„%) L. L. Etheræd. an. 1014. 

%) Heiſſ. 1. 56. 


Oxen 
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oxen to a cart on the Lord's Day, with the loſs of 
the right-hand ox. Whoever works even at harveſt, 
on the fame day, ſhall for the ſecond offence receive 
fifty ſtripes ; for the third offence, he ſhall loſe the 
third of what he gains ; and for the fourth, ſhall be 
deprived of liberty. (w) In the fame ſpirit were the 
laws of the ande and a capitulary of CHARLE- 
MAGNE, Which enjoined that ſuch ſabbath-breakers 
. ſtt6uld- be carried fore the Count, and being con- 
victed, ſhould remain for ever a ſlave, quia noluit 
Des vagare. (X.) 

Practice, however, both with reſpect to labour 
and to feuds, being too generally at variance with 
duty, notwithſtanding all theſe expedients, others 
were fallen upon of a more ſerious nature; and how- 
ever marvellous they might ſometimes have been ; 
however low the + . of the Church muſt have 
fallen to be obliged to have recourſe to theſe pious 
frauds, ſtill their effect, which was for ſome time 
ſucceſsful, and which could only have ariſen from 
deference. for religion, demcnſtrates its * in a 
_ forcible degree. 8 8 85 

Towards the cloſe of the tenth. century. efforts 
had been made to put a ſtop to the rage of private 
war, by depriving the diſturbers of peace, of chriſ- 
tian privileges, (ſuch as the rights of burial,) and 
exhorting them to abſtain from hoſtilities, on the ſa- 
cred bodies of the Saints, which were carried to a 
great council of eceleſiaſtics held at Limoges for that 
purpoſe. Theſe endeavours failing, an expedient 
was afterwards fallen upon, which for ſome time had 
the deſired effect, and gave riſe to that celebrated 
regulation called the Txxuca Douix 1. This truce +» 
from war was thus emphatically termed the truce of , 


(w) L. L. n De op. dom. die illicit, Heroldus 5 
(x) L. L. Aleman 38. ap, Lindenbrog. 373, Capil. Caro 


. bo S. 81. 
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the Lord, from the ſuppoſition then ſpread abroad, 
that an Angel had brought a writing from Heaven 
to a biſhop of Aquitaine, commanding men to lay aſide 
their animoſities on pain of incurring the wrath of 
the Almighty. Strange as it may be thought, this 
ſuppoſed miracle had an immediate influence upon 
mens minds, a general peace took place for ſeven 
years; and ' afterwards it was agreed upon, that 
Chriſtians ſhould never attack one another from the 
Thurſday evening of one week, to the Monday of 
the next, on account of the circumſtance that the 
paſſion and the reſurrection of our Lord had hap- 
pened on the intervening days. (y) . This n 
became at once general in Europe, was confirmed 
by the Pope, (who denounced excommunication 
upon thoſe hs violated the agreement) by various 
aſſociations for the better ſupport of it; and by the 
laws, ordinances, and conventions of almoſt 2 the 
different States. | 

Many of the deeds are extant. 18 1027, we find 
an aſſociation between the biſhop of Helena, in 
Rouſſilon, his canons and clergy, and the body of 

9 his vaſſals, women as well as men, by which 
FF * omnigenz hoſtilitates, aggreſſiones, incendiæ, et 
llatrocinia prohibentur, ab hora ſabbati nona, 
* uſquem diem lunæ hora prima,” &c. (2). In 
1045, there is another league between the Archhi- 
ſhop of Narbonne, the Count, of Rouſſilon, and 
other Nobility of the South, for the better obſerva- 
tion of the Txucs or Go; (a) and in 1054, 
another more general, for the ſame purpoſe, made 


5 Biſhops, Nobles, and Oy perſons: It runs 
thus: 


# (5) Sh Hiſt. Ch de Fr. 1. 134. 

- 6G It is to be withed that Dr. Robertſon had purſued his reſeavch- 
1 es upon the origin of the Tfreuga Domini {Note *. Intro. Cit. 
1 V.) farther than he has done 

1 (2) Du Mont, Corps. Dip. Un. 1. 43. 
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« TREUGA, ſeu PAx PuBrica, et REnicioxts, 
per decem Epiſcopos, duos Comites, una cunz 
Abbatorum, et Clericorum, et quorundam Nobi- 
lum, et ignobilium non minima multitudine ſana, 
pro renovatione, extentione, et ſtrictiori obſerva- 
« tione TEKEKUOG M Dowint; qua, preter alia, 
© omnes hoſtilitates, ab occaſu ſolis quartz feria, 


uſque ſecundæ feriz illuſcente ſole prohibitæ fue- 
- "© rant.” ( | 


By this deed, among the other Juſt reſolutions, 
the payment of debts 1s determined upon ; and ſuch 
is their love of peace, for the ſake of the Author of 
their religion, that whoever ſheds the blood of a 
chriſtian, is guilty, it is affirmed, of ſhedding the 


blood of CRISH himſelf. It is not improbable. 


that the wiſh to avoid the ſhedding of chriſtian 
blood, fo often exprefled by different Potentates 


all through the centuries from that time, is derived 


from this remarkable and characteriſtic phraſe. 

The paſſions of mankind, however, heightened 
by the little power of coercion poſſeſſed by the Civil 
Magiſtrate, could not long be reined in; and as 


that falſe ſpirit of religion which evaporates in ſu- 


perſtition, is capable of little more than ſudden im- 
pulſes ; the rage for war, and the thirſt for private 

vengeance, broke out as _— as ever in a very few 
ears. 

The-Church was again obliged to interpoſe, by 
the ſuſpenſion of chriſtian rights; but their inter- 
pofition was vain among men who hid no ſtreſs on 
their moſt. ſolemn engagements ; and in France 


diſorder roſe to ſuch a height, from the mutual in- 
vaſions of ay vo Arragonians, Germans, and 
h 


Brabancons, that in the South no one could fiir 


out of the fortified places. (% In this miſerable : 


* 


(a) Id. i. 452. 
(5) Petr, de Marca, Concordia, &c. 3 Du Mont. i. 47. 
(6) Velly 2. 136. 


ſituatic n, 


1 


ECCLESIASTICAL' ESTABLISHMENTS. 25 


fituation, tranquillity was for a time reſtored by a 
mechanic of Puy in Auvergne. This man, a carpen- 
ter by trade, being accuſtomed to paſs the eve of the 
Annunciation in prayer, perſuaded firſt himſelf, and 
afterwards the people, that the Vixcin MARY 


had appeared to him, and commanded a general 


peace throughout the world; as a proof of which, 
ſhe had ſhewn him an image of herſelf and Son. 
The ſimplicity and religious fear of the multitude 
ſoon caught the inſpiration; a general peace was 
reſolved upon ; a ſociety was inſtituted on the ſpot ; 
and Biſhops, and men of all ranks, flocked from 
every part to partake of that tranquillity which they 
verily believed had been viſibly commanded by 
Heaven. Many were the effects of this affociation, 
which afſumed-the name of the BROTHERHOOD oF 
Gop, and wore a leaden Agnus Dei upon the breaſt. 
They forſwore drinking, gaming, and luxury, and 
bound themſelves never to take falſe or diſnonour- 


_ 


able oaths; they did more ; they ſwore to make war 


upon the enemies of peace, and. for this purpoſe 
aſſembled an army, which defeated in two battles - 
the ravagers whoſe diforders had obcaſioned the In- 
ſtitution. They were in the end, however, not 
merely defeated, but abſolutely annihilated them- 
ho 1 2 

_ L'Abbe Velly, on the authority of an antient 
menuſcript, found at the end of a French Chronicle, 
which finiſhes with Charles the Wile, (in the four- 


teenth century,) gives an account ſomewhat differ. 


ent from De Lauriere, (a) and attributes the origin 


of this tranſaction, not to fanaticiſm, but to avarice. 


It had been the cuſtom, ſays the manuſcript for 
all the Princes and Lords in the neighbourhood 
of Puy, attended by a number of tradeſmen, with 


their goods, to aſſemble in that city on the feaſt of 


(4) Pref. Orlonn, des Rois de France, 
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the Annuneiation, which brought great profit to the 
Church. The diſorders of the times, however pre- 
verted men from travelling; and a Canon of Puy, 
unwilling to loſe his uſual advantages, inſtructed a 
young man, a ſtranger in the town, to appear diſ- 
iſed like the Virgin to the pious mechanic, which 
produced all this effect. Whether this ſtory be true 
or not, (and it muſt be owned that — ra- 
ther than true religion, was the cauſe,) the event 
proves the influency of Chriſtianity: on the cuſtoms Þ 
of the time. 3 
We have ſeen in a former chapter (e) the univerſal 4 
exiſtence of ſlavery during the earlier ages, and it 
was ſhewn to be chiefly owing to the efforts of Chri- 
tianity that the Inſtitution was aboliſhed. In the at- 
tempt to effectuate the abolition, and the ſucceſs *? 
which in the end attended it, we have a full proof 
of the general influence of this religion upon the 
mind, how no paſſage of the New Teſtament has 
| abſolutely forbidden the cuſtom; and it is merely 
therefore from the ſpirit of the ſyſtem of morality 
there diſplayed, that men collected what ought to 
be their conduct in this reſpect. Commanded to 
look upon all mankind as their brethren, it wanted 
little combination of the reaſoning faculties to diſco-ů 
ver that it was imcompatible with ſuch an in junction, 
to hold them in chains, excluſive of the benevolent 
effects upon the heart, which the religion was cal- 
culated generally to produce, and which, when pro- 
duced, did that from analogy which was not expreſs- 
ly commanded. After this, and what was ſaid in 
the beginning of this ſection, it is of little conſe- 
quence to object that the cuſtom of ſlavery remained 
Ge a great length of time, or that the Church itſelf 
was poſſeſſed of numbers of ſlaves. We have 
ſhewn that the cuſtom of enfranchiſement was the _* 


: (e) 8 ap + * N 8 5 . 
effet 
_—_-. 
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effe& chiefly of pious and chriſtian motives, and that 
the example was generally ſet by the miniſters of re- 
ligion. No law, it muſt be owned, is to be met 
with, by which the cuſtom was aboliſhed all at once, 
nor could ſuch a law have ever been juſtified : I do, 
not mean on account of the claims of the rights of 
property, (which, if they are incompatible with di- 
vine inſtitutions, ſhould never be ſo much confidered 
as to retard their effect,) but on the principles of the 


very benevolence which it was meant to conſult; for 
the men who would have been the object of it, be- 


ing thus thrown ſuddenly on the world, without 


protection, or the means of ſupport, would hawk 
been put in a worſe condition than they were in be- 


fore. It muſt be owned alſo, that avarice, and the 
love of abſolute dominion, might have thrown con- 
ſiderable obſtacles in the way of the abolition. 

Upon the whole, however, it was not unwiſe to 
truſt it to the voluntary acts of men guided by the 


ſpirit of their religion, which, as we have ſeen, 


did much 1n the ages before the period we are now 
deſcribing, and which continued its efforts long af- 
terwards. At the ſame time it is to be mentioned, 
that many of the Saxon laws took it within their 
ſcope, and did ſomewhat towards it, when they 
prohibited, from chriſtian motives, the ſale of Chriſ- 
tians out of the country, or among Pagans, NE 
ANIMA PERDITUR QUAM CHRISTUS PROPRIA SUA 


Y VITA REDEMIT. ( f. ) | 


The Hungarian laws, under King Stephen, went 
{till farther : © If any one,” ſays that pious Monarch, 
influenced by pity, ſhall have promiſed liberty to 
ws his ſlaves or handmaids, and dies without having 
** time for a will, his widow or ſon ſhall have pow- 

| / 

G Concil. Ethamenſe, et Lib. Conft. ap. Wilk. 107. 120. 
134. | : | | 
Vor.. II. 2 te et 


LA 


* 
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cc er to execute his intention, pro anime redemptione 
«© ſui mariti.” (g) DN tro xl 
Hence alſo, when Suarez marks the difference 
which he very juſtly holds between the law of nations 
and the law of nature, he adduces, among other 
proofs, the abolition of ſlavery as ariſing from the 
poſitive inſtitutions of the Chriſtian Church. () 
But nothing on this ſubject can be more forcible | 
than the language of the learned Sir Thomas Smith, 
ſpeaking of bondage and bondmen. *© Howbeit,” 
fays he, © fince our Realme hath received the Chriſ- 
cc tian Religion, which maketh us all in Chriſt, Bre- 
<* thren, and in reſpect of God and Chriſt Conſervos ; 
* men beganne 70 have conſcience to hold in captivitie 
and ſuch extreme bondage, him whom they muſt 
acknowledge to be their Brother, and as wee uſe 
to terme him, Chriſtian s 1 is, Who looketh in 
5 Chriſt, and by Chriſt, to have equal portion with 
them in the Goſpel and Salvation. Upon this 
* ſcruple, the boly fathers and friars, in their confeſ- 
< ſions, and ſpecially in their extreme and deadly 
fickneſles, burdened the conſciences of them whom 
they had in their hands; ſo that temporal men, by 
“little and little, by reaſon of that terror in their 
* conſcience, were glad to manumitte all their vil- 
© laines. The holy fathers and friars, however,” 
(adds this grave perſon,) © did not in like. ſort by 


cc 8 r 
e theirs.” (i) 


cc 
cc 


ec 


ec 


t c 


Dr. Robertſon, in a very id copious note 

upon the ſtate of ſlaves during the earlier ages in 
Europe, has forſtalled much that might be adduced 

farther on the ſcore of authority, with reſpect to en- 


(2) L. L. Sancti Steph. Reſp. et Stat. Hung. 177. | 

(4) Sic enim Jus GzxnTivm de ſervitute captivorum in bello 

Julto, in Eccleſia mutatum eſt, et inter Chri/;ancs, id non ſerva- 

tur.— De Legib. ac Deo Legis L. 2. C. 19, Vide alſo Grot. D. 

JL. 4% 0 8 oy 
() Commonwealth of Engl. 137, 


franchiſement 


* 
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franchiſement on chriſtian motives. To that note 


(AI ſhall therefore refer the reader, and content my- 
elf with pointing out a few other inſtances, which 


powerfully confirm the opinion; ſuch as the decree 
of the third Lateran Council, under Pope Alexander 


III. by which it is expreſsly declared, that all Chriſ- 
tians ought to be exempt from ſlavery ; (/) and a law 


of Sweden, about the year 1299, known bythe name 
6f king Birger's law, by which the ſale of ſla ves is 
prohibited, expreſsly on account of the injuſtice of 
ſuch a practice among men, whom Chriſt made free at 
the price of his blood. m) 

But of all the ellects of Chriſtianity 1 in altering 


the political face of Europe throughout all its peo- 


ple, and which may therefore very fairly be deno- 
minated a part of its Law of nations; none are ſo 
prominent to obſervation during theſe centuries, a 

thoſe which ſprang from the influence and form 6 


government of the Church. 
The Biſhop of Rome, by means which it falls 


within the province of Feelefiaſtical Hiſtory to de- 
duce at large, rather than of a treatiſe hke this, had 
riſen to a height of power wholly unparalleled in the 


hiſtory of the world; and alchough at firſt he was, 
_ comparatively, without territory, without troops, 
without riches, without feudal rights; he obtained 


by his ſpiritual influence alone a deſpotiſm, firſt over 
the minds, and afterwards over the temporalities of 
princes, which made him ſoar far above them all in 
power and pre- eminence. 

It is true, that in all well regulated communities, 
the effect of Religion has been ſo great as to reflect 
conſiderable reſpectability upon its miniſters; but in 


the ages of antiquity, and in countries no? chriſtian, 


— 


(4) Note U. Introd. Ch. v. 
(1) Henault Hiſt. Chron. 1. 195, 
8) Loccen, Leg. Suec, 
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their influence has been confined within the bounds 
of a ſingle ſtate. The High Prieſt, or the Patriarch, 


has had much ſway in the Hierarchy of his country, 


and much perſonal infſuence over the minds of his 
countrymen ; but it was reſerved for the Chriſtian na- 
tions alone, uniformly to obey, though diſſimilar in 
origin, character, and language, and often diſunited 
by oppoſing intereſts, ONE PARTICULAR MAN tak- 
en promiſcuouſly from among them, to expound 
their religious duties, and be their director in points 
of conſcience. Nor is this, while diveſted of ex- 
traneous matter, ſo incongruous or unnatural as it 
has appeared ſince the uſurpations and tyranny of the 
Supreme Pontiff. If there is any thing that can 
unite men and nations of the moſt diſcordant cha- 
racters, it is the profeſſion of the ſame religion; 
eſpecially a religion, the very eſſence of whoſe mo- 
rality is to conſider all mankind as brethren. Of 
ſuch a religion, thus generally profeſſed, every mi- 
niſter, let what will be his country, will naturally 
have an influence over all communities whatſoever ; 


be talks to them the ſame language, he teaches them 


the ſame truths, he ts cloathed with a character 


which all are bound to reſpect, and he belongs as it 


were, to the ſame ſtate with every one, or rather all 


ſtates, in this point of view are indiſſerent to him. 
The CIERGV therefore, in the natural ftate of things, 
are among Chriſtians, abfolutely a different body of 


men from the reſt of the world. They form a com- 


munity, made up from other communities; they are 


feleed to be the channels by which the benefits of 
a religion common to all, are to be conveyed equally 
to all. The whole world is their care, and univerſal 
order and henevolence their objects, and though the 
unavoidable diviſions of mankind into ſeparate na- 
tions, ſuperinduce the fame fort of diviſions among 
them, (which thus have particular commmunities 
allotted to them as their peculiar charge) yet the 

55 | bond 
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bond of Union occaſioned by one common religion 
continues always the ſame, and a Chriſtian Eecleſi- 
aſtic, whatever may be his country, is every where 


entitled to the reverence and influence attached to 


his character. 
But if this be the caſe in Theory, (although the 


imperfections and blindneſs of men have rendered ſo 


noble a theory abottive in the practice,) the Supreme 
Head of this venerable body, would naturally be in- 
titled to as much greater a proportion of influence 
and reſpeR, as the head of any other inſtitution poſ- 
ſeſſes above its ſubordinate members. He is ſelect- 
ed to ſuperiatend the diſcipline, the manners, and 
the qualifications of thoſe, who are themſelves the 
regulators of diſcipline and manners 10 the reſt of 
the world. All men therefore, ought fairly to look 
up to him, as to their father and chief counſellor, 
and he would in return adviſe and correct them as 
his children, with equal ſeverity, and equal love. 
Such actually is the picture, which the \cligous 
Eſtabliſhments of Chriftian nations diſplay to us in 
Europe during the earlier ages, diveſted of the cer 
ruptions which afterwards defaced it. A Hicrarchy, 7. 
neither unnatural, nor unwiſe! 
It does not fall withia the ſcope of ourenquiry, to 
ſhew by an enlarged detail, how the Patriarchal 


Church of Rowe, attained to this pre- eminence over 
other rival churches, ſuch as Carthage, Anliocſi, or 
_ Conſtantinople; or how it roſe from the equality i in 


which originally all the Churches of Chriſtiauity had 


been eſtabliſhed: Neither is it more relevant to trace 


minutely the progreſs of the Pontiff's power over 
the mind of man, his claim to infallibility, or his 
pretended ſucceſſion to the power of Saif PETER. 
It is ſufficient that the fact of his ſuperiority did ac- 
tually exiſt, and that the weſtern nations choſe to 
conſider him as the chief of CHRISQSTEN DOM; to 
obey him as the ſucceſſor of the Apoltle, and their 
_ wfalble 
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infalllibe director in all points of morality, of con- 
ſcience, and of faith. 

The aſpe& of Europe however came thus to be 
changed; all the various barbarous nations that had 
poured in from Scandinavia or Tartary, from the 
North or from the Eaſt, ceaſed by degrees to conſi- 
der themſelves of different races, and in ſome mea- 
ſure coaleſced under one great bond of union. And 
although they were independent of one another, and 
every ſovereignty was ſupreme with reſpe& to the 
reſt; yet for religious purpoſes, and in conſequence of 
religious deference, they were willing, all of them, 
to part with a portion of that Sovereignty, and the 
whole of what was parted with being united under 
the Church and ſwayed by one man, compoſed a new 
kind of dominion, as firm and extenſive, as It wag 
remarkable. e 

By the Conſtitution of this dominion, whoever 
was the poſſeffor of the Papal Chair, was in ſome 
meaſure the director of the affairs of Europe. He 
was the ſuppoſed Mediator between Heaven and the 
world; he decided upon right and wrong; he was 
the great caſuiſt in all difficulties ; and among 
ſovereign princes, who obeyed no other tribunal, - 
he might fairly be called "ho Cusros Mozum. 
Could it have proceeded without abuſe, or was it 
the lot of mortality to admit of ſuch perfection of 
wiſdom and virtue in one man; the Inſtitution would 
have been admirable! A common T ribunal was thus 
ſupplied where it moſt was wanted; Appeals lay to 
it from all corners of Europe; the weak could be 
upheld; the ſtrong could be repreſſed ; the moſt di- 
vine ot all Inſtitutions, Jus ric, had free room to 
diſplay itſelf; and the FA THER or CH k1STENDOM 
might really have been what his name implied, 

The arms which enabled him to enforce the pow- 
er ſo granted are too well known to need any elucida- 
| tion. 1 thall only obſerve, that when men could 


ww 
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agree, from ſpiritual motives, to pay ſuch uncommon 
deference to an individual who poſſeſſed no kind of 
temporal rights 6ver them; it was but natural for 
them to ſuppoſe that he poſſeſſed the abſolute diſpoſal 
of ſpiritual rewards and puniſhments. His domi- 
nion, being founded upon influence over the mind, 

and imagination, the things which have the deepeſt 
effe& upon them muſt have been ſubject, or ſuppoſed 
to have been ſubject to his will; and it is not won- 
derful therefore ray his privileges of remitting fins, 
of depriving men of Chriſtian rights by excommu- 
nication; and of being the ſole perſon to receive 
them again within the boſom of the Church ſhould 
be ſo univerſally allowed, and attended with ſuch re- 
markable effects. Nor is that right which was 
claimed to arm other powers againit refraQor 

princes, by any means fo great an uſurpation (theſs 


premiſes being allowed,) as at firſt fight it may ap- ; 


ear. The power with which men choſe to inveſt 
their Holy Father, of marking out a man for public 
execratio and public deſtruction, for the ſake of 
virtue and religion, was really but nugatory, unleſs 
he alſo had the power of calling upon the ſecular arm 
to ſupport him. Hence could the Eccleſiaſtical Eſta- 
bliſhments which aroſe out of Chriſtianity, have 
really ever exiſted in their purity, or for the fole 
purpoſe for which the language of the Theory in- 
tended them ; had the papal thunders been only 
dealt out in the caſe of ſome horrid atrocity, wor- 
thy of divine wrath; the interference of different 
Potentates with one another at the call of the Pope, 
and the conſequent multiplication of the /epitimate 
cauſes for war, would not have been fo unjuſt, or ſo 
ſtrange, as they appear in the hiſtories. As long as 
the Eccleſiaſtical Conftitution was ſupported by the 
thrones of Europe, it was but a fair and natural con- 
ſequence, and it is the abuſe of the inſtitution, not 

| the 
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the inſtitution itſelf, which chiefly calls for our ani- 
%%%»*ðmy mm Ng 
When Joan, king of England, by his violence 
and depravity, had drawn down upon himſelf the 
Juſt deteſtation of mankind, and the frequent admo- 

nitions of the Pope, he laughed at attacks which, 
while he was at the head of the whole integral force 
of his kingdom, 'could only, or chiefly, affect his 
reputation. But when the holy father uttered his 
final malediction, which diſarmed him of half his 
power, and gave the King of Franoe authority to 
execute the ſentence of excommunication, the 'Ty- 
rant, humbled by the ſpiritual and temporal powers 
united, was forced at laſt to give way, and to recon- 
cile himſelf to the Church at the expence of his inde- 
pendence. The conſequence 1s well known. The 
hand which directed deſtruction againſt him when 
he was ſuppoſed to deſerve it, was able to avert the 
blow when he had expiated his offence ; and PHILIII 
AvucusTvus, though he refuſed to lay down his arms, 
was unable to contend with the reſtored vigour of 

_ In this example I am far from the moſt remote 
thought of vindicating the motives and conduct ei- 
ther of IN NOCRNT III. or of PRHIIIP. I have ad- 
duced it merely to illuſtrate the effect which the de- 
ference of Chriſtianity for its head, had upon the 
Law of Nations at that time; and could we be ſo 
happy as to expect that in ſuch a ſituation the conduct 
and motives of a Pope, and a king of France, would 
always be wiſe and pure, I know of no Inſtitution 
ſince the beginning of mankind, ſo well adapted to 
preſerve its order, and conſequently its happineſs. (o) 
Such wiſdom and purity, however, are hardly 
compatible, and certainly not very intimate with our 


(z) Mat. Par. 299. p 
) Sée ſome judicious Obſervations of Mr. Barrington on 
this Subject. —Obſerv. on the Stat. p. 510. | 4 
5 — ; | 3 Tony” ; 5 md Natures, x 
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natures, and the good which the Popes have ever 
done, has been far overbalanced by their power of 
doing miſchief. But at the ſame time it muſt be 
owned, even by their enemies, that a vaſt body of 
caſes might be brought forward, in which this re- 
markable Law of Nations, ſuch as I have deſcribed 
it, was adminiſtered in ſome meaſure according to 
the true ſpirit of its theory, and we may often ob- 
ſerve the Father of CHRISTEN DOM, interfering, 
not improperly, with mediation, advice, and cor- 
rection, in the affairs and morals of all the neigh- 
bouring ſovereigns. 

We have occaſion to remark this at a very early 
period in the firm and wholeſome correction given 
by St. AugR OSR, Archbiſhop of Milan, to fo pow- 
erful a monarch as Thkoposlus, after he had indiſ- 
criminately murdered ſeven thouſand men at Theſſa- 
lonica, without diftingutſhing the innocent from the 
guilty.—Lattle conſcious of his crime, the Emperor 
approached the church of Milan in order to pay his 


accuſtomed duties, when he was met by the Prelate, 


who abſolutely refuſed him admittance, and beſpoke 


him in the following terms. You ſeem not to un- 


« derſtand, Sir, the greatneſs of the murder 
* have committed; and perhaps the greatneſs of your 
Empire will not ſuffer you to acknowledge your 
* offence. But our original is the duſt, whence we 
„„ were taken, and to which we muſt return. It is 
e not fit you ſhould deceive yourſelf with the ſplen- 
*© dour of your purple, Or forget the weakneſs of the 
* body that is covered with it. With what eyes 
will you look upon the houſe of ouRx common 
* Loxp? With what feet will you tread his holy 
_ © pavement? Will you ſtretch forth thoſe hands, 
« ſtill dropping with 
* der, and therewith take the holy body of the 
« Lord? And will you put the cup of that precious 
6 blood to your mouth, who have ſhed fo ' Blood 
_ * blood 
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blood by the haſty decree of an angry mind ** In 


this animated ſtrain did a miniſter of religion pro- 
ceed to rebuke the moſt tremendous monarch of the 
earth, till he ſent him home covered with ſhame, 
and difſolving i into penitence and tears at the recol- 
lection of the cruelty of his public conduct; (ↄ) let 
thoſe who are acquainted with the conduQ of the 
Prieſts of Pagan times towards kings and generals, 
draw the proper inference, 

Another very complete. example is to be found 
during the ninth century, in the hiſtory of Lorrain. 
LoTHARIUs, the firſt king of that country, having 
repudiated his wife, in order to marry a miſtreſs, 
Nichols I. who then filled the papal chair, inter- 
poſed for the ſake of the good order of which he 
conceived himſelf to be the guardian. He told him 
that his religion neither permitted him to divorce 
his wife, nor to marry his concubine ; and threatened 
him with the ſevereſt cenſures of the church unleſs 
be returned to his duty. Lotharius replied, and the 

Pope thus oppoſed, ſent two Legates immediately 
into his dominions, who fummoned a Council, and 
determined the matter in his favour. Nicholas diſ- 
ſatisfied with their determination, depoſed, of his 
own authority, the two Archbiſhops, of Treves 
and Cologne, and ſent 73 Legate, who gave 
the affair a re- hearing, and determining it againſt the 
king, he was at length obliged to ſeparate himſelf 
from his miſtreſs. ( 

The ſtory is little intereſting. Nicholas might poſ- 
ſibly have had ſelfiſh views in doing even what he 
did, and Lotharius actually ſucceeded better with 
his ſucceſior Ap RIAN II. I mention it, merely to 
ſhew the difference which it exhibits, between the 
Law of Nations of Europe at this time, and that of 


(p) 8 Antiq. of che Church, B16 this 
(J) Velly 1. 323. OS AS 
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all other Countries, and of Europe itſelf, before the 
firm eſtabliſhment of Chriſtianity. No nation of 
- antiquity, nor any that was a ſtranger to Chriſtianity, 
offers an-example of ſuch ſubmiſſion to a man, of 
whom, as a temporal prince, they were wholly in- 
dependent. „ | 

The hiſtory of the ſucceeding ages, is pregnant 
with caſes of the fame kind. Of mediation, (not 


merely as a friend whoſe own intereſt is probably 
concerned, but in the capacity of a father, equally 


intereſted for all his children, and anxious to make 

them fulfil the duties moſt acceptable to God,) we 
have an eminent and not ineloquent example in a 
letter of Pope Alexander, recommending peace be- 
tween the kings of France and England in 1162. 


7 


Among other good eto ite ſays the letter, which 


«* render men amiable to their neighbours and pleaſ- 


ing to God, we believe that to be moſt acceptable, 


cc 


which infuſes charity into the heart, and operates 
* as a bond of union to different minds. This good 
* is PEACE, by which hatred is diſpelled, rancour 
allayed, envy driven away, and anger ſhaken off; 
* which pacihes the mind, conciliates the heart, aſ- 
c ſuages the breaſt, and aſſimilates tempers. This 


what we wiſh to bring to fruit, among Kings, 
* Princes, and Great Men.” (7) | 


If we pauſe for a moment in this place, and re- 


collect the. bloody injunctions of the religion pro- 


feſſed by the Conquerors of Europe before their con- 


(7) Inter cætera bona, quæ hominem amabilem . et 
ee 


placidum Deo reddunt, illud ſpecialiter acceptum fore chdimus, 
quod caritatem cordibus inſerit, et animarum vinculum operatur. 
Hoc, inquam, bonum, Pax eſt: quæ procul depellet hodium; 
rancorem abjicit; fugat invidiam; excutitque livorem; pacat 


mentes, coxda conciliat, ſerenat pectora, et fociat voluntates. 


Hanc, &c. &c, —Rymer, 1. 21. et infr. 


_ verſion, 
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is what we ſeek to plant, to propagate, and to 
* nouriſh, among the ſons of the Church; this is 
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verſion, and the manner by which they were com- 
manded to render themſelves acceptable to Opin, 
(s) the chief of their Gods; we cannot but be ſenfi- 
bly ſtruck with the change, which a few centuries, 
under the influence of Chriſtianity, had made 1n the 
maxims of the world! 

The opinion entertained of the Pope? s power, 
when properly uſed, appears alſo very forcibly in the 
affecting appeal made by HENR II. of England, to 
the ſame ALEXANDER, ten years afterwards. He 
complains to him of the want of duty, and the in- 

gratitude of his ſons; that he has the misfortune to 
be forced to act, as if he hated his own blood; that 
although he could eaſily repreſs their rebellion, yet 
he cannot ſhake off the father, nor forget his natural 
affections ſo much as to have recourſe to extremities. 
In this tribulation he approached the Pontiff, © whom _ 
God,“ he ſays, © had raiſed to the office of Shep 
herd over his people, and who though deſtitute of 
e temporal arms, is able to defend the patrimony of 
* Saint PETER With the ſpiritual ſword, and re- 
6e queſts his interpoſition to turn the hearts of chil- 
4e dren properly towards their parent.” (2) 
The obligations of RI HARD I. to the Pope, in 
procuring his releaſe from the priſons of the Duke of 
Auſtria and the Emperor, are well known. The 
former was touched in conſcience on his death bed, 
and commanded his ſon to return the part of Rich- 
Akb's ranſom which he had received as his ſhare of 
the plunder. The young Duke, however, being 

poſſibly 1 not ſo prompt as he ought to have been, in 
fulfilling the intentions of his father; IN NO CENT III. 
who then held the See of Rome, writes to him a let- 
ter, the preamble of which deſcribes with exactneſs 
the quality of parental Modintor | in the affairs of the 


(5) Vide Chap. VII. ad ba. 
tO Rm. 5. 
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world, with which as we have ſaid the ory of the 
Eccleſiaſtical Eſtabliſhments had inveſted this re- 
markable potentate. INNO CENA begins thus. In 


« eo ſumus officio, diſponente Deo, conſtituti, ut 


« ſingulorum et omnium ſaluti conſulere debeamus; 
et univerſis petentibus, tam majoribus quam 
© minoribus, in executione juſtitiæ providere.” (4) 
He goes on to exhort him, as he values the ſalva- 
tion of bis Father, or his own, to reſtore the money, 
and threatens him with excommunication in caſe of 
diſobedience. The letter had ſo far the defired 
effect, that he reſtored the hoſtages which had been 
given for the payment of the money, and would 
have given back the money itſelf, had not death pre- 
vented the performance of his promiſe. 


In 1193, the ſame fort of interpoſition procured 


liberty to the three daughters of TAN RED, king of 
Sicily, who had been carried off and retained captive 
unjuſtly by the Emperor HENRY VI. (w) 

In 1214, Simon Montford, the Conqueror of the 
Albigeois, having unjuſtly detained the infant ſon of 
the king of Arragon in prion, his mother appealed 
for ſuccour to the Pope, who interpoſed his autho- 
rity in her favour, and Montford was forced to yield 
.-pathe child (@) „ 

Laſtly, in 1337, upon the breaking out of the 
war between EDWARD III. and Pariitie of Va- 


L018; the Engliſh monarch before he took the field, 
thought it right to lay his pretenſions before the 


ſovereign of Rome ; he complains to him of having 
been unjuſtly deprived of the crown of France; 


of affronts offered to his Ambaſſadors; of the con- 


duct of the Nobles of the realm, who in their capa- 


(2) Rym. 1. 102. | 

(w) Burgin. 1. 507. . | 

(x) This circumſtance obliges even Voltaire to confeſs, * Qu'i]- 
© y-avait des moments bien honourables pour la cour ds Rome.” 


“ —Eſp. des Nat. ch. Ce. 
city 
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city of Judges, had deprived him, when a minor, 
of his rights ; of the king's favouring the revolt of 
the Scotch; and in ſhort, lays the whole of his 
grievances before him as if he had been regularly 
choſen umpire between them. ()) 

It is not improbable that the cuſtom of AyyzaL to 
neutral powers, on the breaking out of war, (2) 
aroſe from this influence of the Pope in the Chriſtian 
republic. Habituated to lay their grievances be- 
fore him on all occaſions, and to juſtify their con- 
duct when it appeared to be neceſſary; the tranfition 
was eaſy from him to other princes; and the con- 
nection between the various potentates growing 
cloſer and cloſer, they continued from a ſenſe of 
its utility, a cuſtom which poſſibly would not have 
been thought of, (or at leaſt not fo ſoon,) had it not 
been for the deference they paid to him at a time 
when knowledge of one another was not ſo univer- 


ſal. 


The war waged by Epwarp in ſupport of his 
claim was actually delayed for ſome months, after it 
had been reſolved upon in Parliament, expreſsly out 
of reverence for the holy See which had adviſed 
ſuch a piece of moderation; (a) and after it broke 
out, we find the Pope through his Legates not want- 
ing in the care which he had profeffed to have for 
his children. It was not their fault, that the bloody 
battle of Poitiers was not prevented; and as it was, 
it was retarded for the ſpace of one day by nego- 
ciation: On the morning intended for the battle, 
ſays Froiſſart, when the troops were drawn up, and 


(3) Rym. 4. 826. Nh * 

(z)' See Chap. x 5 | | 

(2) Conceilimus etiam ob reverentiam dictæ ſedis argue veifiram, 
quod citra primum diem menſis Marti, proximo futurum (nee 
\ Poſt, donec contrarium demandetur ex parte nofira, vel per 

noſtros) nulla fiat Invaſio, nec prefato conſanguineo noftro, 
&c. &c. malum aliquod inferatur.—Rym. 4. 833: 


every 
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every officer encircled with his men ; the Cardinal 
Ferigord came to the king on full gallop from Poiti- 
ers, whence he had ſet out at day break, and with _ 
Joined hands, and in the name of God, and humi- 
lity, conjured him to ſpare the effuſion of ſo much 
blood as might be ſpilt, by endeavouring to end the 
matter by negociation. (þ) This prayer was grant- 
ed, but though his endeavours did not ſucceed, it 
does not the leſs prove the deference with which the 
interference of the chriſtian church, was always FP. 
regarded in the moſt critical affairs. On the other 
hand, the Prieſts of - antiquity, were often them- 
ſelves the Generals of the armies, or, 1f not, were 
buſted in inſpecting the ſacrifices, and thereby pro- 
moting, as far as in them lay, the operations of war. 
No caſe preſents a more manifeſt proof of the 
change which the cuſtoms of Europe had under- 
one. OT 
, The ſame battle of Porters, furniſhes us alſo with 
eminent proof of a cuſtom, in which the papal 
cenſures muſt have been of high ſervice to the affairs 
of the world. PEkrER of BoURBON, one of the 
moſt illuſtrious Nobles of the realm, periſhed there 
under an excommunication, which had been laid 
upon him ar e ſuit of his creditors, with whom he 
was deeply involved. The filial piety of his fon, 
Prince Lewis, obtained the removal of his fentence, 
in order that prayers might be ſaid for the good of his 
ſoul : a favour, however, which was only granted, 
upon his engaging himſelf to ſatisfy the debts of his 
father. (c) At the ſiege of Montpelier allo, the in- 
terference of Religion was viſible to the meaneſt ob. 
ſervation. —Taken by the duke of Anjou, that ſa- 
. vage Conqueror condemned ſix hundred of the citi- 
Zens to death in different ways. Two hundred 
(3) Froiſſart. v. 1. ch. 161. 
— (%) Henault. Hiſt, Abrg. I. 322. 
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were doomed to periſh by the fword ; two hundred | 
by the halter; two hundred by the flames ; ; and the 
whole of their poſterity were to be reduced to Hlave- 


I. 


The conſternation which ſuch a fentence, upon *. 
large a body produced, was general throughout th 

city. Nothing was heard but the moſt piercing and 
melancholy cries; the men given ever for loſt, were 
intreating pardon; ; the women, with diſhevelled 

hair, were beating their breaſts. In the midſt of 
this deſolation, the CARDINAL of ArBany, aſſiſted 
by a Dominican Friar, addrefled himſelf to the 
Duke in the language of his religion. They did not 
excuſe the faults of the city, but reſted their inter- 
ceſſion entirely upon the ſublime doctrine of forgive- 
neſs of injuries, the flower of the Chriſtian morality, 
and which it was reſerved, they ſaid, for Chriſtianity 
alone to make known to the world. The duke was 


moved at their repreſentations ; the bloody puniſh- 


ment to which he had condemned the city, was chang- 
ed into a fine ; and from that time, remarks the hiſto- 
rian, the military puniſhments in France appear to 


have been milder. * | 
Another conſiderable advantage derived to "Yong 


reigns from the Pope's power, appears in the manner 


in which the obſervation of Treaties during theſe 


times was enforced. As the obedience of men gave 
the moſt effectual ſupport to the decrees of the Pon- 
tiff, it became common with them, when they en- 
tered into engagements, to ſubject themſelves to the 
penalties of an Interdict in caſe of failure, by which 


the power of a prince was blaſted in its vigour; and 
could the frailty of mankind have enſured a proper 


uſe of this prerogative, it would have continued one 
of the moſt powerful cuaranTi1ts for the preſerva- 
tion of good faith, that has ever been deviſed. Uſed 


(4) villaret, 1. $31, 3 34. 4 
8 | 5 


as it was, it difplays another fingular effect of the 
Chriſtian Iuſtitutions upon the cuſtoms of the world. 
But of all the examples of that regularity which 
was ſeen in Europe in conſequence of its religious 
union, thoſe are the ſtrongeft which are ethibited 
by the EcumenIcar Councits. Theſe were fo 
called from their being ſuppoſed to relate to the 
whole habitable eafth, the word ecumenical, _ 
xEv1z02)\fignifying ad orbem terrarum pertinens. (e) 

They were accordingly compoſed of DRTEGATES 

from every nation of Chriſtianity, and under this 
appearance, Europe may fairly be ſaid to deſerve the 
appellation which has fometimes been beſtowed upon 
it of a REPUBLIC of. SrATES. ( | 

Voltaire has, not improperly, called theſe Coun- 
cils the SEN ATE of EukxoPs ; (g) and in fact, they 
were compoſed of a SET of SoVEREIGNs, all inti- 
mately connected together; inſtructed in one ano- 
thers cuſtoms; obeying one common law; and in 
ſome meaſure, governed by one common intereſt. 
They were not merely formed of Eccleſiaſtics, nor 
did they meet ſolely Þr the diſcuſſion of points of 
faith. The Emperors of the Eaſt and Weſt, and 
other crowned heads, have ſometimes appeared at 
them in perſon, and almoſt conſtantly by their Am- 
baſſadors; and their rank and ſeats were marked out, 
with as much regularity as a ſubject of ſo much 
nicety could permit. Points concerning the whole 
public weal of EURO E were diſcuſſed in them; 
ſach as the intereſt, and the precedency of nations ; 
the condu of princes ; all articles of faith; the 
intereſts of religion ; and the defence of the faithful 
againſt the Infidels. : 

(e) Maimb. Hiſt. Greg. le grand. 108. & Du Conge Gloſs. „ 

() De Callieres. Man. de negocier. Ch. 3. 

() Eſprit des Nat. Ch. 67. 


Vor. II. | 52 TEE Their 
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Their conſtituticn and origin are to be aſcribed 
entirely to the effects of ChxIsTIANITY. , They 
were at firſt no more than Convocations of the Clergy, 
ſometimes of a particular State, or, at moſt, of 

. thoſe who acknowledged ſome of the patriarchal 

_ churches as their head. They were at firſt alſo, 
abſolutely confined to religious matters, the ſuper- 
intendence of which they derived from the A poſtles, 
and which they held inſulated among themſelves, let 
what would be the public religion, or toleration of 
the ſtate they happened to be in. (4) ConsTanTINE 
however, having adopted Chriſtianity as the national 
Church, he claimed to himſelf the ſuperintendence 
of its diſcipline, ſo far at leaſt as the privilege of 
calling publie Councils was concerned; and when | 
his Empire was ſplit into different kingdoms, 200 - 
Sovereigns imitated his example, and for a number 
of years reſerved to themſelves this important right. 

- Thus CLovis, who was at the head of the greateſt 

| Weſtern dominion of his age, called the Council 

of Orleans in 511 of his own authority; the Biſhops 
-that compoſed it, are 1aid to have requeſted him to 
ratify their deciſions. Et par malheur, adds Pal- 
quier, nulle mention de V'Eveſque de Rome. (7) 
Pzein alſo, and his brother Cax.oman, though 
only Mayors of the Palace, exerciſed the ſame privi- | 
lege two centuries after wards. (k) . 

Under Charlemagne, the prerogative, as may be 

ſappoſed, was rather extended than curtailed; ac- 
cordingly, at the Council of Frankfort in, 794, he 
preſided in perſon ; received the decretals of the 
Fathers; confirmed them, and ordered their publi- 
cation; (/) and when the vaſt territories of this 


(4) See Puffencorf. ſur la Mon. Spir. du Pape. 17, 22. et 
infr. Putter Conſtit. of Germ. by Dornf. 1. 20. 
(7) Recherches de la Fr. L. 3. ch. 7. 
(+) Paſquier. 5. 10. Pen, Hiſt. Chron. 1. 120. 
4% Pi:3el Droit pub. d' Allemagne, 1. 35. 


prince 
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prince came o be divided into the two great king- 
doms of Germany and France, the Sovereigns of 


the former, who for the moſt part reſerved the title 
of Emperor of Rome, continued for ſome time to 


exerciſe this prerogative. (m) 

It was not unnatural however for the Miviſters of 
religion, who held their miniſtry from God alone, 
to be jealous of the interpoſition of temporal power, 
and by degrees they acquired, or rather reſumed, the 
right of afſembling themſelves at the call of their 
Chief. CHarLEs the Bard, favoured their views in 
France, and in a little time the Pope found himſelf 
inveſted with the excluſive privilege of calling 
aſſemblies of the clergy of particular States, ever 
without the conſent of their Sovereign. (u) 

We have mentioned abore, the great points of 
buſineſs which preſented themſelves to Councils thus 
called, for conſideration : but a ſhort attention to 
the proceedings of two or three of the moſt famous 
of them during the ages before us, will render their 
effect upon the laws of Europe ſtill more viible. 
The two councils of Lyons give us the idea of an 
almoſt perfect Covkr or PaRLIAMENxT of Chriſten- 
dom, in which the affairs of Sovereigns were dif- 
| cuſſed, and Sovereigns themſelves proceeded againſt, 
under all the forms of a regular trial and ſentence. 
The inveſtigator of hiſtory, is not to be told the bit- 
ter conteſts of the famous FRED ERIC II. and the See 
of Rome, which gave riſe to the fiſt of them. Ix- 
Nocexe IV. who at that time held the feat of St. 
Peter, having ſuſtained the quarrel with various 
ſucceſs, and being at length driven from Italy by the 
troops of the Emperor, 1eſolved upon one laſt effort 
to decide the affair. His excommusdications had 
hitherto had no effect, he found no ſecular prince 


(n) Heiſs. 1. 123. & Pfeffel Droit pub. 1 
enume rates the rights el the Saxon Emperors. 
(2) Henault, 1. 120. | 
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ſtrong, or willing enough, to take up his cauſe; and 
he fell upon the daring expedient of declaring. the 
Emperor dethroned, in, and by the affiſtance of, .an 
Aſſembly compoſed of the repreſentatives of almoſt 
all the States of Europe. In this uncommon enter- 
prize he truſted to the influence of religion to carry 
him through ; but the undertaking could only be 
conceived upon principles as vaſt and important, as 
it was daring in him to imagine them; and the fuc- 
ceſs. of it upon thole principles, put the Law of 
Nations in a light in which it bad never before been” 
regarded. It was at that time indeed, not new to 
confider Princes who were excommunicated, as de- 
prived of their temporal rights, and liable to be 
attacked by any ſecular power that was called upon, 
by the Pore : but that a Congreſs of Sovereigns and 
Eecleſiaſtics, ſhould bring to a folemn trial, and fit 
in judgment upon another Sovereign, who held his 
righis by the ſame title as themſelves, was in con- 
formity with no one caſe that had hitherto happened, 
no principle that had yet been broached. The ex- 
pectations of men were therefore fairly exalted, the 
conteſt became intereſting, and the account of the 
proceedings of the Council, will ſhew the cuſtoms 
of Europe in a point of view never fo thoroughly 
ſeen before, and never witneſſed ſince. 
The place of the Council was the firft care of Ix- 
NOCENT ; and he pitched upon Lyons, as the moſt 
central and convenzent ſpot. It was ſurrounded as 1t 
were by Germany, France, and Italy, and was not 
very far diſtant from Spain, nor even from England. 
Hither then, he ſummoned the dignified Clergy from 
all the kingdoms of Europe, and invited their Sove- 
reigns to appear there allo, either in perſon, or by 
their Ambaſſadors. The object of the meeting 
which he at firſt avowed, was to conſider of the 
abuſes of the Church, og: the defence of Conſtan- 
tinople, then threatened by the Turks. The Eccle- 


fiaſtics _ 
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fiaſtics univerſally obeyed his ſummons, and of the 


lay Sovereigns, there appeared the Emperor of Con- 


ſtantinople Barpwin II. and the Counts of Pro- 
vence and Tholouſe in perſon; and by their Ambaſſa- 
dors, the Emperor FRRDERNICk, the kings of France 


and England, and other inferior Powers. The So- 


vereignty of the City was yielded to him by the 
Archbiſhop, at that time its temporal Lord, and 
the Knights Templars, (themſelves andther Sove- 
reign power) formed his body guard. 
At the firſt days ſitting, little was done. Many 
abuſes of the Church were propoſed for conſidera- 
tion; the patriarch of Conftantinople complained 
of a diminution in the number of his Suffragans, 
and the Engliſh wiſhed to call the attention of the 
meeting to the canonization of Saint Edmund. The 
Pope however obſerved that there were much mote 
 preffing matters to employ their care. | 
There was at that time preſent on the part of the 
Emperor, THA DpDEVUs of Syrssa, a man of con- 
ſummate prudence, and ſingular eloquence, who 
united in his own perſon, the capacuies of Soldier, 
Civilian, and Judge of the Palace. (o) This man 
knew well the difficulty of the charge allotted to 
him; he had to contend with an enemy of tried 
abilities and vigour, whole hatred, by having been 
puſhed to the utmoſt, was capable of every thing ; 
and who fought with weapons, not only the moſt 
powerful, but which he himſelf was not permitted 
to wield. He had nothing to rely upon iu the exer- 
ciſe of his function, but coolneſs and patience in 
ſuffering what he could not reſiſt, and a em promp— 
titude to ſeize every Sause Sg He quickly 
perceived what was meant by matters more preſſiug; 
but as it was his buſineſs rather to avoid, than to 
provoke the conteſt, he affected not to underſtand 


() Mat. Par. 663. 
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e and to evince his maſter's zeal, he propoſed 
that ne ſnhould do his utmoſt towards the union of 
the Roman and Conſtantinopolitan Churches, and 
ſhould undertake a Cruſade in perſqunn. O! how 
* many and how great are his promiſes!” replied 
the Pope, © never and no where performed, or to 
e be performed! They are now made merely to 
<« elude the ſtroke of the axe which is uplifted, and 
« which will ſoon fall upon the root of the tree, 
* But were I diſpoſed to liſten to him, where can 
* he look for friends who will be his ſecurities.” (p) 
The Ambaſſador immediately pointed out the kings 
of France and England, © By no means,” rephed 
the Pontiff, the Church will then have three pow- 
c erful enemies inſtead of one; let him perform the 
e conditions he has ſo often ſworn to and I will then 
* believe him.“ Thaddeus, whoſe inſtructions did 
not extend to this point, and had not time to pre- 
pare an anſwer for ſo important a propoſition, was 
forced to abandon i it in ſilence and ſadneſs. (9 

This was all that paſſed during the firſt days ſit- 
ting. In the next however, the Pope entered the 
Church of St. John, arrayed in all the pomp of the 
prieſthood, and with many ſighs and tears beſpoke 
che Aſſembly once more. O ye,” ſaid the afficted 
Pontiff, © who are paſſing through life, attend and 
= obſerve, whether any ſorrow is equal to my ſor- 
c row.” He continued a diſcourſe, not ineloqueut, 
in which he compared his five greatelt misfortunes to 
the five wounds of Chriſt. The firſt of them was 
the inhumanity of the Saracens ; the ſecond the ſchiſm 
between the Roman and Greek Churches; the third 
the prevalency of heretical doctrines; the fourth 
the miſery of the holy City; and the fifth (the chief 


(The Commorwealth of Europe mult have ben brought 


into no inconſiderable regularity of lhape, v hen fuch Securities 


could have beg talked of. 
(e) Siluit — &c. Mat. Par. 664. 
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object of his deſign) THz ORIMES of THE EMpy- 
ROR. He accuſed that Monarch of hereſy; of ſa- 
crilege ;. of perjury; of being the enemy of the re- 
hgion he was {worn to protect ; of intelligence with 
the Saracens, whom he had even eſftablithed in his 


territories; and of a criminal intercpurſe with their 


women,” 

Upon this accuſation, the Emperor 8 Ambaſſador 
roſe up with a firm and intrepid air, and reſiſted 
every article of the charge. He obſerved that it 
was only for him who diſcerned all the ſecrets of 
man, to know whether his maſter was really a 
Chriſtian or not; but judging from his outward acts, 
that there was every reaſon to ſuppoſe hę was ſo, 
ſince he complied with the rites of the Church, and 


above all ſince he prohibited the vice of Uſury, (re- 


torting in this upon the court of Rome, which was 
ſuppoſed to be tinctured with it;) that as for intel- 
ligence with Saracens, and eſtabliſning them in his 
dominions, it aroſe from prudence, in as much as 


he gained a body of troops for his own defence, and 


ſpared the effuſion of Chriſtian blood; that with re- 
ſpect to their women, he had no perſonal intercourſe 
with them, but employed them merely in ſhows, and 


had even diſmiſſed them when he found his conduct | 


not approved of in that particular. Laſtly, in reply 
to the charge of perjury, which the Pope had en- 
deavoured to proye from letters of the Emperor ; 
he ſhewed from letters which he alſo produced, that 
his Holineſs himſelf was equally guilty, and that, 
His maſter was not bound to perform his part of 3 
contract, which had not beea fulfilled by the other 
party. He ended by humbly intreating the Aſſem- 
bly to accord him ſome delay, that he might ſend to 
bis maſter and requeſt him to haſten his appearance 
2t the Council in perſon, which he had long expect- 
ed; or to give him fuller powers than at that time ke 
poffeſſed, which would enable him the better to Pe: 
eee 
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ceed. The Pope refuſed his requeſt. © I ſear the 


5 ſnares,” ſaid he. which I bave endeavoured to 
avoid; I am not yet prepared to ſhed my blood, 
* nor do I yet deſerve a crown of Martyrdom.” 
At the inſtance however of the Ambafſadors of 
France and England, particularly of the latter, (be- 
tween whoſe maſter and Frederick there was a cloſe. 
affinity;) Thaddeus obtained a fortnight delay, and 
the Emperor was ſummoned to come and juſtify him- 
JJ 8 A 

The anſwer to the Summons was ſuch, probably, 
as Innocent expected; he pointedly refuſed to obey ; 
and ſaid that he would never diſgrace the Imperial 
| dignity ſo far as to appear before a Synod, aſſembled 
for the purpoſe of judging him. It does not appear 
however from M. Paris, from whom I have chiefly 
extracted this account, that he made any proteſt 
againſt the former proceedings of the Council; and 
ſuch at leaſt was the opinion of their rights enter- 
tained by its members, that the Emperor's obſtinae 
is ſaid to have alienated the minds of many of his 
friends. In the courſe of the affair, we have farther 
proofs of the power ſuppoſed to be inherent in theſe 
meetings. A Council it ſeems had formerly been 
ſummoned at Rome by Grxcoxy IX. in order to 
proceed alſo againſt Frederick, and that haughty 
prince had cauſed many of the prelates going to it, 
to be arreſted. A new ground of accuſation was 
made out upon this, which was treated as the height 
of ſacrilege, and the zealous Thaddeus in vain en- 
deavoured to defend him, by ſhewing that he had 
been ready to ſet them at liberty, had not the Biſho 
of Paleſline ard others inſolently thurdered forth 
ex communications againſt him, Innocent, (pro- 
ceeding all along upon the acknowledged authority 
of Councils to try the cauſes of Sovereigns,) de- 
manded of the Ambaſſador what his maſter bad to 
fear from the judgment of good men if he was inno- 

N 8 cent; 
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eent; and Thaddeus avowed the authority of the 
Court, by confining his objections ſolely to the mem. = 
bers that compoled it. He obſerved that he had 
every thing to fear from a tribunal wherein his ene- 
mies were more numerous than his friends, and 
where Gregory, the hotteſt of them all, was to pre- 
fide. The Pope however was too able to continue 
the conteſt by argument, and percetving the impreſ- 
ſion made upon the Aſſembly, he coolly replied that 
| his defence would avail him nothing, and would 
only end in the merited Dzpos1TION of his maſter. 
Thaddeus had allo obſerved the effect which Frede- 
rick's refuſal to obey had had upon the Aſſembly, 
(a ſpirit which had been ably encouraged by the 
crafty Pontiff,) and firm as be was, he therefore 
trembled at this menace. He again offered to ſpeak 
but was refuſed a hearing, and perceiving the ap- 
proaching victory, he endeavoured to avert its con. 
-— ſequences by complaining of the paucity of mem- 
bers that compoſed the Synod. He alſo completely 
diſcovers to us the opinion entertained in thoſe days 
of the power of Councils by actually Appealing to 
another meeting, more general, ſolemn, and impar- 
tial. e was anſwered that it was ſufficiently a ge- 
neral Council, fince it was compoſed of ſo many Pa-. 
triarchs, Archbiſhops, Biſhops, and Nobles, col- 
lected either in perſon, or by their Ambaſſadors, 
from all parts of the world; and the Pope proceeded, 
as the Vicar of Chriſt, to declare him guilty of ſacri- 
lege, and hereſy, and, in conſequence, to pronounce 
him excommunicated, and dethroned. In the pre- 
amble to the ſentence, he has theſe remarkable ex- 
preſſions; that the Popes are eftabliſhed over all 
Chriſtians, for the purpoſe of rewarding the good, 
and puniſhing the guilty, in virtue of which he re- 
leaſes the ſubjects of the Emperor from their oath 
of allegiance; he aQually calls upon the Electors to 
proceed to a new election; and as for the kingdom 


of 
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of Sicily, as ſyperiour Lord, he reſerves i its dif] poſal 
to his own will. | 

This terrible ſentence ſeemed to aſtoniſh the Coun- 
cil itſelf, and was heard, ſays the hiſtorian, with a 
kind of ſtupor and horror. The aſpiring Pontiff 
however, who was the only perſon unmoved, (r) 
proceeded in concurrence with the Fathers to de- 
nounce the uſual curſes againſt Frederick, who was 
uo longer ſtyled Emperor, and after a number of 
other acts concerning matters 7emporal, as well as 
Spiritual, the Aſſembly ſeparated, 

Thus finiſhed the celebrated Council of Lyons, 
the proceedings of which were of the utmoſt im- 


|  Portance to the European Law of Nations, and 


which, as its power is wholly aſcribeable to the in- 
fluence of Chriſtianity, (whether well or ill directed) 
has a fair title to be noticed in this place, The fen- 
tence which it dared to promulgate, was received in 
Chriſtendom as legal and juſt; it was publiſhed in 
all due formality in England by HENRY III. the 
near relation of Frederick, and although that able 
prince contrived to keep together a ſtrong party in 
the Empire, the reſt of his life was paſſed in arms 
with indifferent ſucceſs. The ecclefiaſtical princes 
of Germany, payed ſo much deference to the ſen- 
tence, as to ele immediately a new king of the Ro- 
mans, in the perſon of Henry Landgrave, of -Thu- 
ringia; and when that monarch died, which he did 
in endeavouring to afſert his rights, they ſtill paſſed 
by the depoſed Sovereign, and with the additional 
fuffrages of many temporal princes, who had in ge- 
neral proteſted againſt the proccedings of IN No- 


(0) In Imperatorem Fredericum, ſine aliqua palpatione, vel 
diſſimulatione, vel dilationis adults, talem iententiam excom- 
municationis in pleno concilio, non oo omnium Audientium et 
eircumſtantium ſtupore et horrore terribiliter fulguravit.—M. 


Par. 668. 


_ CENT, 
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CENT, their choice fell upon William Earl of Hol- 
land, who ſurvived him. 4s) 

Thirty years after this, the city of Lyons beheld 
another General Council aſſembled within its walls; 
in which, though the affairs treated of were neither 
of ſo much importance, nor of ſo much daring, as 


thoſe which had employed the attention of the firſt; 
yet they were not leſs general in their effects upon 


Europe, nor leſs evincive of the union which theſe 
Councils always ſuppoſed it to be under, in contra- 
diſtinction from the reſt of the world. The object 
of the meeting was founded entirely upon the max- 
ims of Chriſtianity, and of Europe; the relief of 
the Holy Land: the union of Churches; the refor- 


mation of manners; and the temporal affairs of al- 


moſt all the weſtern nations. The members of it 
were numerous. Pefides the Secular Powers, there 
were aſſembled near ſixteen hundred Prelates: the 
Pope (GRrtcoky X.) prefided in perſon ; and Phi- 
LIP III. of France dywho had begun to aſſert claims 
to the ſovereignty of the city, after coming to meet 


and to expreſs tohimhis good-will, left him a guard of 
Frenchmen under the command of Imbert de Beau- | 


Jeau, one of his Nobles. Of-Secular Powers, there 
were aſſembled, the King of Arragon in perſon; the 
Grand Maſters of the Kni ghts Hoſpitallers and 
Templars; and the Ne of the Emperors of 
Germany and Conſtantinople, of France, England, 

and Sicily. 


In this Aſſembly much was done for the Cou- 


MONWEALTH of EUROPE. A reconciliation be- 


tween the Greek and Roman Churches was effected; 


the election of the Emperor RopOLI HH was confirm- 
ed; and the claims of ALPHONSO, King of Arragon, 


.. (5) The account of the whole of theſe proceedings is to be 
found in Mat. Par. fos. 662, 663, to 679. Heils. I. 125. 7 | 
ny, 2. 88. 90 et infr, & Pleffe! x 394. Struv. Corp. Hi 
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the Imperial dignity, renounced in form. The 
diſputes of the Princes of Italy were taken into con- 
fideration ; the form of election of the Pope himſelf 
was reviſed ; uſury was declared infamous, and ex- 
communication was denounced againſt thoſe who in- 

terrupted a Prieſt in publiſhing een cenſures 
againſt Sovereigns. (7) 

It would extend this part of our enquiries to a diſ- 
proportionate length, were we to examine the tranſ- 
actions of the other Councils that were held in Eu- 
rope; and the intelligent reader would anticipate any 
inferences that could be drawn from them; exclu- 
ſive of which, the account of the two Synods above- _ 
mentioned, demonſtrates ſufficiently the point with 
which we ſet out, that the profeſſion of Chriſtianity 
had gone the greateſt lengths towards uniting the 
European nations under an intimate and cloſe al- 
liance, which, but for that, would never have ex- 
iſted. The only inſtitution to which I can compare 
theſe meetings of the Powers of Europe, is that of 
the Aurhrerxoxs in Greece; for which, bowe- 
ver, there were particular realons of another nature, 
drawn from the community of origin ia the Pelaſgic 
States; their ſimilarity of language and laws; and 
their inhabiting an al moſt inſulated country, the po- 
litical 1atereſts of which were in conſtant oppoſition 
to that of their ſurrounding neighbours. Religion, 
therefore, did as much for Europe, as a community 
of race, of lapguage, of laws, and of political in- 
terefts, did for Greece; and fo great was the opinion 
of the utility of theſe General Councils, that it 
ſeems th have been the received doctriue, according 
to M. Paris, that they fhould be held as a matter of 
riglit as oſten as the Jubilees, (which in the ages be- 
tore us was every fifty years) (v) when, to uſe his ex- 


(1) Hiſt. des Conciles. t. 11. 950 et infr. 

(v) In quo dec tetum et ſeriptum eſt, quod non deberet de j ure 
concilium generale celebrar!, niſi ſemel Infra quinquagenta annos, 
quod eſt ſpacium claufum j jubileo. Mat. Par. 662. | 


preſſions, 
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preſſions, omnie collapſa habent reformari et in 
* bono ſtatu reſtitm et ſolidari.“ They were of ſtill 
_ farther uſe, in as much as they were the inſtruments 
for reforming the abuſes which proceeded from the 
1115 itſelf; whoſe authority was * * 
to be inferior to theirs. 
This was a point of fo much 1mportance to the 
papal intereſts on the one hand, and the intereſts of 


Europe on the other, that it was often conteſted with 
great energy: the event, however, declared in fa- 


vour of the latter, as in reaſon it ought to have done; 
ſince, according to an antient author, whatever 
power may have been attributed to the Pope, it 
ſhould be confidered as extending over individuals, 
not over the whole collective body of the Church; 
* Potius Papa Ecclefh c, quam Ecclefia ra tota Pape obedire 
cogetur.“ (w) 

This indecd had been in ſome meaſure acknow- 


ledged by the proud ſpirit of GxRGORVY VII. him- 


ſelf, who profeſſed to appeal to a General Council to 
judge between him and the Emperor Henry IV. In- 
nocent III. alſo allowed "that he could not decide 
upon the divorce of Philip Auguſtus, without the 


ſupport of the ſame fort of Synod. T heir ſuperiori- 


ty was ſolemnly adjudged in France by one of the 


articles of the pragmatic ſanction of Charles VII. 


1437+(w) and by the Council of ConsTANCE it 
was at length finally ſettled againſt the See of Rome. 


In that celebrated Aſſembly we find it decreed, in 


the firſt place, that a GENERAL Councis, repre- 
ſentiag the whole Catholic Church, derives its au- 


thority from CHRIST himſelf, and that to ſuch an 


authority every one © cujuſcumque ſtatus vel digni- 
* tatis, e ian fi papalis exiſtat, is bound to yield his 
obedience. It was decreed in the ſecond place, and 
again without any reſerve of rank, that whoever re- 


(%) Paſquier. Recherches de la Fr. L. 3. Ch. 27. 
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fuſed this obedience, ſhould be condemned to a me- 
rited penitence, et etiam“ ad alia juris ſubſidia, 11 
opus fuerit.” (x) What theſe alia jura were, may 
be farther collected from the proceedings of the ſame 
Council, (carried, as it is ſaid, in forte of the Cardi- 
nals,) (y) which actually depoſed Joun XXIII. from 
the Pontificate; (z) and from thoſe of the Council of 
Baſle, held a few years afterwards, when EUGENE 
IV. met with the ſame fate. (a) 1 
But with whatever appearance of regularity and 
advantage, the power and conſtitution of councils 
may ſeem to have been attended, it muſt be owned 
that Chriſtianity, by being abuſed, gave riſe to max- 
ims, too long received, which it would be an out- 
rage upon common ſenſe to endeavour to juſtify. 
The Pope's power to diſpoſe of the Crowns of Chriſ- 
tendom at will, as the ſucceſſor of St. Peter; to grant 
new territories to the conquerors or diſcoverers of 
them; to annul treaties, when contrary to the inte- 
reſts of Rome; to abſolve men from the molt ſolemn 
contracts; or to preach cruſades againſt all who re- 
fuſed to acknowledge his authority: theſe, it would 
be as vain, as it would be ridiculous, to defend 
With gravity. Fidelity, however, to our undertak- 
ing, demands that we ſhould enter upon the detail 
of them; and ridiculous as they are, they are yet an 
eminent proof of the effect which any religion, 
0 whether pure or corrupted, will always have upon 
| the cuſtoms of the nations that profeſs it. 
The foundation of the whole/&f the Papal uſurpa- 
tions in theſe points, is to be traced to the forged 


(x) Labeo Coneil. Collect. ap Du Mont: 4. 25. 

( 9) Pfeffel Dr. Pub. d'All. 1. 617. TX es 

(z) He was declared guilty of Hereſy, Simony, and Mal-ad- 
miniſtration, and cited to ſurrender himfelf within a certain 
time, ut ipſe cum ſuis fautoribus in propriis perſonis compa- 
% reant, ſententiamque ſuam audiant,” &c. Du Mont. 4. 27: 


(2) Puffend. ſur la Mon. Sp. du. P. 55,56, et infr. 
I 5 Collection 
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collection of the decrees of General Councils, and 
the letters of the Biſhops of Rome, ſuppoſed to have 
been made by Is1DoR, Biſhop. of Seville, a Prelate 


of learning, who, 1t was known, had made ſuch a 


collection in the ſeventh century. Two hundred 
years after that period, there appeared in the world 


a book, ſaid to be this identical one, which had not 


till then been univerſally known, and which con- 
tained matters of the very deepeſt importance to the 
whole conſtitution of the Church, and the maxims 
of all the European States; in other words, to the 
European law of nations. „ | 


Before the promulgation of this book, the Biſhop 8 
of Rome had been in poſſeſſion of no powers that in- 


terfered with other Biſhops who were independent 
of his dioceſe. His pre-eminence, and his functions, 
had been confined to his own Suffragans; and ſo far 
was he from claiming any authority over the tempo- 


ral Sovereigns of the world, that he was himſelf 


dependent upon the Emperors for his very election. 
That he was the true and only ſucceſſor of SaiNr 
PETER, or that he derived more power from the 
Founder of CURISTIANITY than other Biſhops, 
who all ſprang from the ſame ſource, had not then 
been thought of: on the contrary, all Biſhops were 
ſuppoſed to be coequal; and ſo far was the idea car- 


ried, that the whole Church'has been thought to have 


been but one Biſhopric, wherein every ſingle Biſhop 
had an equal concern in the whole. Epifcopatus 
© unus eſt, cujus a ſingulis in ſolidum pars tenetur,“ 
(5) Tn this ſenſe, therefore, the authority of the 

iſhop of Eugubium extended as far as that of 
the Biſhop of Rome. Rhegium was equal to Conſtan- 
tinople, and Tanis to Alexandria; nor are there want. 
log inſtances of Biſhops exercifing their epiſcopal 
functions in all great eccichaſiical matters, in dio- 


(5) Cyprian de Unit. Ecylel. ap. Dingham 2. 5. 
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ceſes not belonging to themfelves, by virtue of the 
community, and equality of their power. (c) Hence 
before the eftabliſhment of patriarchal churches, 
among other titles which were given to them, ue 
frequently meet with that of Aw , Of men 
who acknowledged no head; and even after the di- 
viſion of the Church into Patriarchates, many of 
theſe independent Biſhopries remained, ſuch as Bul- 
garia, Cyprus, and Iberia. (4) The reputation, 
however, of the Roman City. gave importance to 
its Biſhop in the minds of the world; for it was ſtill 
in the power of that illuſtrious, though fallen capi- 
tal, to communicate ſplendour and conſequence to 
thoſe who poſſeſſed it. In the Council of Chalcedon, 
therefore, under the Emperor Max ctran, the title 
of CEcummnicar or UNIVERSAL Biſhop was given 
to Pope Leo, by fix hundred Prelates. By that 
Pontiff, however, it was neither accepted nor refuſ- 
ed, although from that time the inferior Clergy began 
to addreſs themſelves to him as Sanctiſſimo et Beatiſ- 
fimo Unzverſali Archiepiſcopo, et Patriarche Mag- 
nz Romæ, et Sanz Univerſal: Synodo. (e) Ac- 
cording to ſome, it was the Emperor Phocas who 
_ beſtowed upon him the title of OFcumemcal; and 
certain it is that from the time of CHARLEMAGN R, 
who might almoſt be ſaid to have been the Emperor 
of Europe, and who revived the title of Emperor of 
the Weſt, he had been endowed with the excluſive 
Yrivilege of conſecrating that auguſt Sovereign. 
his contributed not a little to raiſe him in dignity 
above his peers; and from all theſe circumftances, 
the eyes of men were attracted to the antient capi- 


tal of the world, in preference to the other Patri- 
archal Sees. (f) | 


It 


(c) Bingham ib. Fr ͤͥͥ MW 1 
(e) Paſquier. Recherches de la Fr. L. 3. Ch. 2. | 

(7) Upon the conſtitution of the Chriſtian Hierarchy, ſee 
Puffend.\Mon. Spir, du Pape. For the precedency of different 
1 5 churches, 
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It was in this ſituation of F that the book 


above-mentioned appeared; and the little penetra- 
and jarring intereſts of the ſucceſſors of Charlemagne, 
which made them of neceſſity court ſo powerful an 


aid as the Church was at all times able to afford, alſo 
contributed to the reception of the work. 


By this remarkable collection it was made to ap- 
pear, that the world had formerly agreed to conſider 
the BisHoP of Rox as the ſucceſſor of Sr. PETER 
and that as CHRIST had given the keys of Heaven 
into the hands of the Apoſtle; (g) fo, as his ſucceſ- 
ſor, the Pope allo received them; that all miniſters 
of religion, according to the phraſe of the prophet 
Zachariah, ought to be honoured as the apple of 
God's eye; that all ſpiritual perſons, and their 
eſtates, ought to be exempt "oy the ſecular Powers ; 
that the cognizance of all cauſes „herein religion 
could have place, fuch as matrimony, oaths, (and 


therefore contradts and treaties,) ſhould belong to the 


Biſhops, let what would be the rank of the parties, 
even though it were ſovereign ; (4) that from all 
Biſhops, an appeal lay to the ſuperior See of Rome; 
that the ſupreme Pontiff had the right to depoſe all 
Eccleſiaſtics, Archbiſhops, and Biſheps, and ap- 
point others in their ſtead ; and lafily, that in virtue 
of the divine power thus committed to him, he poſ- 


churches, ſee amongſt others, Sir Coo, Mackenzie on preced. p. 
29: Paſquier. Rech, de la France, L. 3. Ch. i, 2; 3. - The 
latter favours the See of Rome, but without much ſucceis. 
(s) St. Match. ch: xvi. v. 18, 19, © And I ſay uno. thee, 
thou art Peter, and upon this rock I will build mp; church, 
and the gates of Hell hall not prevail agair.it it. 8 
„And IJ will give unto thee the kingdom of Heaven; ard 
whatſoever thou ſhall bind on Ferth, hall be bound in 
icaven ; and whatſozver thou ſhalt logſe on Exdrth, mall pe 
loofed in Heaven“ | | 
(i) Puffendorſ. ut ſup. 23. | 
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ſeſſed the wonderful prerogative of excommunicating 
Kings and Princes, and declaring them unfit to 
reign, the expreſſion of God in Jeremiah being 
applicable to him, See I have this day ſet thee over 
ce the nations, and over the kingdoms, to root out, 
“ and to pull down, and to deſtroy, and to throw 
* down, to build, and to plant.” (i) 
The arrogation of a power fo ſtupenduous would, 
in other days, have excited the ridicule of mankind 
for its folly, or their pity for its madneſs ; in theſe 
times, however, its effect was ſerious; and, from 
the cauſes above-mentioned, it ſoon began to be 
received as law. | 5 
That the Temporal Powers ſhould not have im- 
mediately reſiſted it, is not wonderful, ſince, in all 
Probability, they were ignorant of its extent, and 
ſome of them poſſibly of its exiſtence. Such in- 
deed had been the opinion and weight which almoſt 
all Biſhops had acquired, that in the primitive 
church they had been univerſally choſen the arbi- 
trators of men's differences, and their judgments 
had been confirmed by the Imperial ſanction, and 
tendered independent of the Secular Magiſtrate. (+). 
But that the body of the Church ſhould receive it, 
is remarkable, fince it altered its whole conſtitution, 
and ſurrendered up the independence of a vaſt num- 
ber of powerful Ecclefiaſtics. Who the author of 
the collection was, has not been exactly aſcertained; 
(/) but Rriulphus, an Archbiſhop of Mentz, is 


/ 


(7) Jerem. 1. 10. 5 5 
(4) Euſeb. de Vit. Conſtant. L. 4. 6. 27. 
(7) Putter, in his account of this famous forgery, makes no 
mention of the name of the author, but merely ſpeaks of the 
promoters of the ſcheme, and ſays it is probable he was ſome, 
Biſhop, &c. Conſtit. of Germ. 1. 98. 100. The very learn- 
ed Plefſel (upon what authority he does not ſay) calls him Benet 
Levita. | 1 


Droit. Pub. d' Allem. 1. 103. 
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faid to have procured it from Spain in the beginning 
of the ninth century. In 863, the famous Hincmar, 
Archbiſhap of Rheims, adopted it as authentic. - A 
Suffragan Biſhop having appealed from his Provin- 
cial Synod to the Supreme Pontiff, his appeal was 
allowed upon that ground; and in the middle of the 
twelfth century its authority was ſolemnly acknow- 


\ tedged by the decretal of Grazian, the faults of 
which, according to the Preſident Henault, men 
have hitherto 1n vain attempted to expunge. (m) 


From the time of the publication of this work, the 
Court of Rome proceeded ſyſtematically in its uſur- 
pations, and aided by the reltgious deference and 
{uperſtition of unenhghtened men, arrived at length, 
in the period before us, to that wonderful height of 
power, which interfered with, and almoſt governed 
the affairs of all the Chriſtian nations. a 

It was in the eleventh century that theſe uſurpa- 
tions, which had thus before taken root, were firſt 


brought into life and ftrength ; and the well-known. 


enterprizes of the aſpiring HiLDzzxanD, fo cele- 
brated under the name of GREGORY VII. by hum- 
bling both the clergy and the laity of Chriſtendom, 
ſeemed to emulate the power of the antient Empe- 


fors. 35 5 | 
It does not fall within our ſubje& to trace the 


ſteps by which he proceeded ; it is ſufficient to re- 
member, that he was the firſt of the Pontifls who 


(m) Hift. Chron. 1. 193. Puffend. Mon. Spir. du Cape 


28. It was not till the reſormation had liberated one half of 


Europe from the yoke of Rome, that men began actually to 
queſtiom the authenticity of this ſuppoſed book of Tfidor ;* a 
literary conteſt was then broached upon it, in « hich the Catho- 
lies were obliged to confeſs that the work was ſpurious, and 
that there were above fifty interpoiations in the decrees of che 


Councils. Putter. ut ſup.“ 


It is of little conſequence to the ſub/et before us, whether 
the collection was genuine or not; it being ſufficicat for cur 


point, that the work was ſo received. 
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arrogated to the See of Rome the right of inveſti- 
ture ; by the extenſion of which, every Sovereign- 
ty of Europe yielded to the ſucceſſor of Salix 
Peter, (as he was now ſuppoſed to, be one of the 
moſt ample and important of their prerogatives. () 
GREGOR was the firſt alſo who exerciſed the 
pretended power cf depoſing Princes, (o) and of 
granting or withholding kingdoms in conſequence of 
the Chriſtian world's being thought to be the pa- 
trimony of the great Apoſtle; a power of coercion 
and of remuneration fo abundant, that he conſider- 
ed mankind as more intimately dependent on him 
than they had ever been upon his predeceſfors, and 
_ confined, in conſequence, to himfelf, what had 
hitherto been extended to / Biſhops, the diſtin- 
guiſhed name of Papa, or Father. (p) 
The manner in which he commenced his opera- 
tions evinces the boldneſs of his ſpirit; and the 
conſummate knowledge he had acquired of the 
minds of men. The ſtrongeſt and moſt vigorous 
Sovereign in Europe, both in dominion and per- 
ſonal character, was the firſt object of his attacks, 
And indeed, the conſtant oppoſition of their inte- 
reſts, and the thouſand jarring claims that arofe 
between them, made it neceſſary for him to huntble 
the Emperor, before he procceded to the reſt of 
the Potentates around him. The doQiines of Ifi- 
dor's collection were, therefore, every where pro- 
mulgated; (9) the reverence paid to the memory of 


() Pfeffel 1. 264, 29t. - Ex | : 
(6) Heiſſ. 1. 756. et infr. Maimbourg. vie de Gieg. le 
Grand. 163. 5 | 

( ) Le Cointe Anrales. Greg. VII. Paſquier. Rec. de 
la Fr. 1. 3. imagines Papa to be a contraction for Pater La- 
rum. | | | 
(7%) Les faulſes Decretales que la Diacre Benoit Levita avoit 
forgees, ſous le nom d' idorus Mercator, et que!“ Archeveque 
Riculfe de Mayence repandit en Allemagne, ferunt erigees en 


SAINT | 
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SAINT PETER, was transferred to the crafty Pon- 
tiff; and he ſucceeded in tearing from Henry IV. 
the right of Inveſtiture, which, it was held, could 


not properly belong to any one not in holy orders; Y 


confounding in this, the right to inveſt a man with 
the ſpiritual character of Prieſt, and the temporal 
right to a particular benefice. (p) In the courſe of 
the conieſt, we have reaſon to obſerve the marked 


progreſs which the ſenſe (though a miſtaken one) 


of the Chriſtian religion had made in the hearts of 
men. The Princes of Germany, while they de- 


fended moſt ſtrenuouſly the independence and rights 


of their Sovereign, agreed in a poſition as univerſal, 
that apoftacy trom the Chriſtian faith was a fair 
ground for depoſition. A letter, addreſſed to Gre- 
| gory from the Diet of Worms, remarks expreſsly, 
that according to the tradition of their fathers, a 
Sovereign can only be judged by God himſelf, 
though they acknowledged that he may be depoſed 
for one crime, namely, that of abandoning his reli. 
gion. (a) 

As the active ſpirit of Henry, however, had 
not permitted him to part with this important pre- 
rogative, without a long and vigorous reſiſtance, 
Gregory had recourſe to thoſe powerful weapons 
with which the Pontiffs had now begun to arm 
themſelves effectually; and in the year 1076, be 
thundered down upon the German Monarch the ſen- 
tence of excommunication, ſo futile, when uniup- 
ported, but ſo dreadful, when ſeconded, by a 
ſenſe of religion among the laity. Tn the p: . 
to this terrible ſentence, he addreſſes his Apoſtolic 


predeceſſor, and tells him, “ he knows he was 


loix fondamentales de la Conſtitution Eccleſiaſlique, Pieflzl. 
1. 103. | pr Rene Ss 
(V) puffend. ut ſup. 1. Heiſſ. 1. 76. 77 
() Hen. Hiſt. Chron. 1. 170. 
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called againſt his will to the government of the 
Church, and would rather have led a wandering 
and humble life; (7) but nevertheleſs, being inveſt- 
ed with power for the ſake of Chriſtianity, he thinks 
it right to puniſh its enemies.” In conſequence of this, 
the Emperor, it is well known, was forced to give 
way, abandoned by men whoſe religion would not 
permit them toobey him; another Emperor (Rodolph) 
was choſen in his place, (s) and he was obliged to 
ſubmit to the moſt abject humiliations, before he 
could reinſtate himſelf even in a part of his former 
power. (t) 9 . . 3 ; 5 e 8 3 1 ö > ö 
' From that time, excommunications and depo- 
ſitions were dealt forth largely, and with various 
ſucceſs, by the Court of Rome; and, during the 
period we treat of there was hardly a' Sovereign in 
Europe who did not feel the weight of this wonder. 
ful power. One of the moſt remarkable examples 
of the inſolent confidence in the opinion thus raiſed 
by the ' Popes, appears about a century afterwards, 
in the conduct of CEKLTESTINE III. who was then 


(7) Baron. Annales. an, 1056. Labeo. Concil. Collect, 
%%% A . 9 ä ; 
(s) Heiſſ. 1. 80. 5 = . 
() The following is the RO, and proud account given 
buy Gregory himſelt to bis Clergy, of the miſerable ſtate to 
which he had reduced the moſt powerful Monarch of the 
world; though quoted in other works, it comes tco obviouſly 
within our ſubje& to paſs it by ;—* Per triduum ante portam 
** caſtri, depoſito omni regio cultu, miſerabiliter, ut pote 
« diſcalceatus et laneis indutus perſiſtens, non prius, cum multo 
“ fletu Apoſtolicæ miſerationis auxilium et conſolationem im- 
* plorari deſtitit, quam omnes qui ibi aderant, et ad quos rumor 
ille pervenit ad tantam pietatem et compaſſionis miſericor- 
* diam movit, ut pro eo multis precibus et lacrymis interceden- 
*© tes, omnes quidem inſolitam noſtræ mentis duritiem miraren- 
tur; non nulli vero in nobis, non Apoſtolicæ ſedis gravita- 
** tem, Ted quaſi tyrannicæ feritatis, credulitatem eſſe clama- 
„ ; 6 1 | 


Fu 
— 0. 


Epiſt. Greg. Baron. an. 1077. Labeo. Concil. 
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eighty-ſix years of age. The Emperor Henry VII. 


coming to Rome, to be crowned and conſecrated 
by the hands of the Pontiff, knelt down with de- 
votion before his chair, to receive the diadem 
which Celeſtine had placed between his feet; and 
no ſooner was it fixed on by the hand, than it was 
ſtruck off by the foot of this proud old man, who 
left it to the Cardinals to take it up, and reſtore it to 
the Emperor. 

Baronious, 1n relating this action, confeſſes it 
was indecent, but excuſes Celeſtine, by obſerv- 
ing that it was merely a diſplay of bis legal pow- 
er, to confer, and to take away the * Crown. 


1 


Hitherto however, the ambition of the Holy See 
had been confined to matters merely ſpiritual; or 


if it had contrived to attain to almoſt ſovereign 


power over the world, it was through the interven- 
tion, and by a crafty management of its prerogative 
in things, as they were called, divine! But the 
year 1300 beheld the papal pretenſions, ſtripped of 


all diſguiſe, and openly aſpiring to the exerciſe of 


ſupreme power in femporals, as well as ſpirituals, 
under BoNITACE VIII. That Pontiff is deſcribed 
as able, proud, violen 
obſerved the almoſt yniform ſucceſs of every deſign 
which the Court of Rome had conceived, when 


backed by ſuperſtitious deference, he thought it 


needleſs to proceed with the management and cay- 
tion of his predeceſſors. He therefore openly laid 
claim, as Vicar of Chriſt, to ſupreme authority over 
all the Monarchs of the earth, in things independent 
of religion. He appeared on the celebration of the 
firſt jubilee at Rome, (when it was ſuppoſed that 
there were 290,000 pilgrims from all parts of Chriſ- 
tendom within the wals,) in the habit of 2 lay 


(09 Baron ad an. 1191. | 
| | Emperor ; 


\ and boaſting ; and having 
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Emperor ; a crown upon his head, a ſceptre in bis 
hand, and the imperial buſkins upon his legs. He 
continued alternately to ſhew bimſelf, now arrayed 
in the habits of Pontiff, now of Emperor, in order 
to prove to the world that he united the temporal : as 
well as the ſpiritual ſupremacy in his own perſon. 
Had he done nothing more than this, he would only 

have attracted the ridicule, or poſſibly the reſent- 
ment, of his neighbours ; but his nature was too al- 
piring to be contented with the mere. enſigns of the 
power which he graſped at, and he immediately en- 


gaged in one of the hotteſt conteſts that had ever agi- 


tated the Papal See. It attracted the eyes of all 
Europe, and employed the utmbſt exertions of the 
moſt powerful of its Monarchs, and therefore well 
deſerves to be mentioned here. 
Phili IV. ſurnamed the Handſome, at that 


time filled the throne of France; ; 2 Prince alſo of 


ability and violence, and of a ſpirit particular- 
ly independent, Between him and Boniface 
there were many ſubjects of difference, more eſpe- 
cially concerning the government of the French 
Clergy, and the right of taxing them at pleaſure, 
to which the Pope pretended, and which the King 
abſolutely forbade. Philip alſo had made an alli- . 
ance with the King of the Romans, the declared 


enemy of Boniface ; and, for this, his Ambaſſador | 


at Rome was loaded ba Hy the moſt virulent invec- 


tives againſt his maſter. The Ambaſſador replied 


with vivacity; he ventured to reproach Boniface 
himſelf with the many ſcandals of his life; and 


_ obſerved, that he ſaw with grief the evils which 


his ill placed pride, and unfounded claims, would 
occaſion, 1f he embroiled himſelf with a Prince, 


paxally | informed of his rights, and jealous of his 


authorit 


This was the firſt blow. T he Pope ſent imme- 


qiately into France the Biſhop of Pamiers, a Le- 
gate 
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gate whoſe charaQer very well repreſented his own, 
and who behaved with fuch inſolence, and denoun- 
ced ſuch terrible things 1n the name of his maſter, 

that being born a ſubject of France, Philip thought 
proper to order him to be arreſted, and delivered 
over to the Archbiſhop of Narbonne, his Metropo- 
litan, for puniſhment. Outraged at this, the Pon- 


tiff immediately iſſued forth his Bulls, with which 


he thought to deſtroy the offending Prince; and, 
by the firſt of them, commanded him in peremptory 
terms to ſend the Prelate to Rome for judgment ; 
which being nothing but his legal privilege, was 
inſtantly complied with. Determined however to 
aſſert his claims to the utmoſt, be ſent forth another, 


beginning with theſe remarkable words: Fear the 


Lord, and keep his commandments. We chuſe to 
* acquaint you, that you are ſubject 10 us in temporal 


« as well as in ſpiritual matters ;” which fo offended 


the King, that, thrown quite off his guard, he for- 
got the dignity with which a Monarch ought to de- 
fend his rights; and inſtead of calmly ſhewing the 


futility of his pretenſions, he imitated, or exceeded 


in his anſwer, the inſolence of which he complained. 
It begins thus: © Philip by the grace of God, 


6 King of France, to the pretented Pope Boniface, 
* little or no health ; we chuſe to acquaint your folly 


<« that we are ſubje@ Io no one in temporals, and all 
« who think ſo muſt be out of their ſenſes.” 88 

Boniface replied in a Bull, which contained an 
ample and ſufficient diſplay of the whole of his 


claims. Hear,” ſays he, © my ſon, the com- 


cc 


mands of your father; open your heart to the 
precepts of a maſter, who holds the place of him, 
who is Lord and maſter of all; receive, with 
* pliability, the advice of the holy Church 
your mother ; execute, with fidelity, her orders, 
and ſubmit, with reſpe& to her will, that 1s, 
to ours.” He then enters upon the detail of diſor- 


cc 


cc 


ders in his kingdom, many of which were purely 


temporal, 
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temporal, ſuch as thoſe of the Mint; exhorts him to 
pevitence, and ſummons his Clergy to Rome, to de- 


liberate on a reform. In another Bull, addrefſed to 


the Clergy themſelves, he repeats the ſummons, 
and calls them to conſult upon the injuſtice done by 
the King and his officers to the Nobility, as well as to 
the Clergy. 

Alarmed at this vigour, Philip actually began to 
fear leſt the religious prejudices of the age ſhould 


ſupport the Pontiff, and by that means deſtroy his 


whole authority within the kingdom. To balance 
therefore the power that was thus riſing againſt him, 


he reſolved to have recourſe to his people collected 


together; a reſolution which was the firſt occaſion 
of thoſe celebrated Aſſemblies called the States Ge- 
neral of France. (20 

The event of this Aſſembly was frveurabll to the 


King; and all the three Orders ſent letters to Rome, 


to aſſert the independence of their Monarch ; yet 
fuch was the reverence paid to a Power which was 


eſteemed little leſs than Apoſtolical, that notwith- 
ſtanding this, and the expreſs prohibition of Philip, 
orty of his Prelates obeyed the Pope's ſummons, 


and attended the Council at Rome, which was abſo. 
lutely expected to dethrone their maſter. In this Sy- 


nod was promulgated the famous Decretal called 


UNAM SAancTaM, from its COMMENCING with thoſe 
two Latin words; in which it is declared and pro- 
nounced, that the Church is one, holy, catholic, and 
apoſtolic ; that it has but one head, which is the 
PopE; that there are in this Church two words, the 
ſpirit ual and the temporal, both of which are wield- 
ed by the eccleſiaſtical power; that the temporal 
authority is therefore ſubſervient to the ſpiritual. 


(z)) There have been warm di ſputes among the Critics on the 
French Hiſtory, upon the chronology of theſe m tings; ; but ſee 
Pasquitk, Recherches de la France. L. 2. Ch. 7. 
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which is its founder and judge; that there cannot be 
a doubt as to this point, without falling into the er- 
rors of the Manicheans, (which admitted two prin- 
ciples, of good and evil;) and that it was even ne- 
ceſſary for ſalvation to believe, that every human 
creature is, and ought Io be ſubjet to the Pontiff of 
om. 

The effect of this remarkable and preciſe Decretal, 
the Abbe Fleury has endeavoured to diſſipate, by 


obſerving that nothing in fact was decreed, ſubverſive 
of the temporal authority of Sovereigns. He con- 
feſſes that all the preamble tends to aſſert that doc- 
trine; but the things reſol ved upon, he imagines to 
be merely the poſition, that every human creature 


ought to be ſubject to the holy father; which no one 


can deny, fays the Abbe, provided it is confined is 
ſpirituals. (x) 


His criticiſm does not appear convincing, ſince it 
is the very proviſo which is conteſted. The pream- 
ble muſt always be compared with the, decree, in 
order to explain its meaning; and if we do this, 
whatever might be the real law that was received in 


the world, nothing perhaps can be more ſuccin& or 


fixed than the meaning of the Court of Rome upon 
the ſubject. L 

As a-proof of it, Boniface, in conſequence of the 
decree, appeared armed with full powers, and iſſued 
another Bull, by which he declares that all Kincs, 
EMPERORS, and other Sovereign Princes, whoever 
they may be, are ſubject, like all other men, to be 
ſummoned before the Apoſtolic Courts, for every 


Tort of cauſe; for ſuch, ſays he, is our will, “ we 


« who, by the permiſſion of God, command the whole 
« Univerſe” 5 5 ne 
Bold and unreaſonable as theſe claims were; ridi- 


culous even as they now ſeem; imperſect, and illegt- 


(x) Hiſtoire Eccles. 19. 37. 
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| timate, as the Council might appear ien pro- 


nounced them; it is curious to obſerve their effect 
upon the kingdom againſt which they are directed. 
One would have thought, that the very impudence 


of the pretenſion would have been ſufficient to bave 
defeated itſelf; and that the French Monarch might 


have let it pals off without notice, as the ebullition 


of folly or madneſs. Not fo: he was reduced actu- 


ally to defend himſelf, not ſo much by refijting the 
claim, as by attacking the perſon of the claimant ; 
and was forced, inſtead. 
the queſtion upon the ſpot, to appeal to the ſame 
Tribunal, only compoſed of other Judges. 

In a ſecond meeting, therefore, of his States, he 
loaded the Pontiff with the moſt virulent abuſe ; he 
accuſed him of every ſort of crime and hereſy ; of 
being an infidel, a ſorcerer, a conſulter of dæmons, 
a Simonack, a murderer, and a ſodomite; of having 


ſaid he would rather be a dog than a Frenchman, 


and would ruin the whole of Chriſtendom, or de- 
ſtroy the French pride. 
By this artful conduct, he moved bl people to re- 


queſt him to procure the convocation of a General 


Council; to which, and to a future Pope, he might 
refer the matters between them; and, affecting to 
acquieſce, he prepared a formal act of Appeal. 

In the procuration of this, he intreated the Biſho 


to join him, and proteſting againſt the authority of 


the laſt Council, and of the perſon who called him- 
felf Pope, he declared he would only abide by the 
deciſion of the new Tribunal. The Clergy con- 
ſented to the appeal, but added, in expreſs terms, 
that they would not make themſelves parties againſt 
Boxiract. They promiſed, however, to ſupport 
the King in the conteſt againſt whatever violence he 
might undertake; a promiſe which, it is remarkable, 


Philip was forced to requite, by ſwearing on A ſoul, 


in conjunction with the Queen, and his children, to 


protect 


eeting, and deciding 


"Nx. 


What x 
XL 


a ” a * l 1 2 , * whe Th . 
8 ( ͤ AAA rs ONS 0 LE I 
P. REIT : oy. 2 

3 - 25 „ V 
WO SIS Te 2 EE TOE SA i ERS 

. ö n 

5 5 e n 

5 7 1 


5 


ne 10 
a8 
2 

8 5 
mu \ 

Ws x - 

TY Fi 

ET; 

"SM 

7 

_ 

. 

X1.:508 

As 

Et 


= 
>, 
8 
3 
OM 
3 
by - as 
3 
2 
> 
"04 
; 


ECCLESIASTICAL ESTABLISHMENTS. 61 


protect them, in return, from a vengeance which, 
according to the received law of the Church, they 
knew would be legitimate. 


Excluſive of the aſſiſtance of the Clergy, ths 


King thought he could not be entirely ſecure without 
the ſupport of the reſt of his kingdom ; he therefore 
promiſed his protection, in the fame ſolemn manner, 
to the nobility, and all thoſe in general who ſhould 
give their conſent to the convocation of a future.coun- 
eil, and he ſent commiſſioners all through the realm 
to receive this conſent from provinces, cities, uni- 
verſities, and chapters. Theſe were precautions 
which it is wonderful ſo powerful a Monarch ſhould 


have been forced to take againſt ſuch chimerical pre- 


tenſions, had he not been ſenſible that the ſuperſti- 


tion of the times might probably bear out his enem 


in his unreaſonable enterpriſe. Upon the whole 
view of this affair, we are indeed often obliged to 
obſerve, that the conduct of Philip, at the moment 
when he ſeemed moſt ſenfible of his rights, and 


moſt determined to ſupport them, is the greateſt 


proof of the Pontiff's power. Had the point cf 
diſpute been 1nconteſtible, or had he not been much 


afraid of the religious veneration of men for the Sec 


of Rome, even in its moſt extravagant undertakings, 
there would have bcen no occaſion for him thus to 
have armed himſelf. Above all, his endeavours to 


gepoſe the Pope, and his appeal to a future Council, 


inſtead of refifting their authority upon points which 
be contended were ſo clear in his favour, are ſtrong 
proofs, afforded by himſelf, of the influence we are 
noticing. 

The reſt of this remarkable affair is equally unſa- 
tisfactory in determining the point. BoNIrAcE, 
true to his deſign, aſſembled a Conſiſtory in which 
he purged himſelf, by oath, of the crimes laid to 
his charge; he perſiſted in his reſolution to puniſt. 


the King, notwithſtanding what he called bis frive- 


2 S 
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ins appeal ; he declared that no Council could be af- 
| ſembled without his own conſent, in which he was 
right, according to the received uſage; and laſtly, 


that there was no one on earth greater than himſelf, 


nor even his equal; in which, according to the cor- 
rupted ſenſe of religion then extant, he was not far 
wrong. 


He went on, in different Bulls, to ſay, that, as 


Vicar of Chriſt, he had the privilege of governing 
Kings with a rod of iron, and could bruiſe them 


like a potter's veſſel ; but that, as a good father, he 


meant only to give them ſalutary correction; he 
therefore for the preſent, excommunicated Philip; 
abſolved all his ſubjects from their allegiance to him; 


threatened them with curſes if they obeyed him; 


declared him incapable of command; annulled alt 


Treaties which he might have made with en Princes ; 


bade him return to the yoke of his legitimate obe- 
dience, and truſt entirely to the mercy of his Lord, 
if he wiſhed to avoid a puniſhment ſtill more ſevere ; 
by which he meant the only one that remained, a 
regular and formal depoſition. 3 

The maxims of the world were too little ſettled 
to ſuffer Philip to be at reſt under this danger. The 


old Law of nations had gone ſuch lengths with re- 


ſpect to the papal authority that he knew not where 
it might ſtop; and the firm activity of Boniface made 
him tremble for the event of an affair which he had 


been ſo long unable to ſettle. The danger indeed 


had now become inſtantaneous; for Boniface had of- 
fered the kingdom of this rebellious fon of the 


Church to the Emperor Albert, who himſelf had 


but juſt quitted rebellion, and who probably was 


only withheld from accepting the offer, by weak--. 


neſs. Philip therefore reſolved upon an action, 
which no Monarch 1n Europe, fince the foundation 
of the papal power, had ever dared to attempt. He 


detached Coronxa and Nocarer, (the or an 


Italian 
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Ttalian of power, -and the declared. enemy of Boni- 
face,) to ſurpriſe that Pontiff in Aganie, the place of 
his nativity, whither he had retired; and they exe- 
cuted their meaſures ſo well, that they overcame his 
guards, carried fire and ſword into hi palace, ſeized 
upon his treaſures, and treated him 
nity amounting to brutal. ()) 

Nothing, however, could overcome the ſpirit of 
this extraordinary man; he reſolved not to convoke 
any new Council; he perſiſted i in his claims of tem- 
poral ſupremacy over the world ; and he abſolutely 
refuſed to renounce the papacy which was demand- 
ed of him. © You may kill me,” ſaid he ſeveral 
times, ſtretching forth his neck, © for I am in your 


cc power ; but if I muſt die, I will at leaſt die 
| cc Pope.” 


The event of the aftair rather got rid of, than de- 


cided it. Boniface, reſcued by his countrymen, 
died, as it was ſaid, of grief and mortification ; and 
his ſucceſſor, Bennet, . 85 devoted to France, 
and repreſented by the hiſtorians as a juſt Prelate, 
thought it right to give abſolution to Philip, and to 
condemn the faithful Nogaret to baniſhment in Pa- 
leſtine, which was meanly ſuffered by his maſter. 
He alſo deemed it neceſſary to take off, in form, 
the cenſures which had been laid upon the realm, 
before it could return to its priſtine ſoundneſs among 


the States of Europe. (2) Such was the end of this 


remarkable diſpute, which was founded ſolely upon 
the power already univerſally attributed to the See 
of Rome by the Law or NaT1ons; a power, as 
we have ſeen, almoſt raiſed, or at leaſt formed into 


(5) Colonna went ſo ſar as to ſtrike him on the face; he was 


Placed upon a colt, without ſaddle or bridle, and mounted with. 


his {ace towards the tail. 
(z) For the account of this come between Boniface and Phi- 


lip, tee Fleury. Hift. Eccles. F. 19. Walfingham. ad an. 1303. 


Velly 4. 82. et infr. 
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a ſyſtem, by the political abilities of GRT COIAT 

VII. FCC 
It was under that daring Pontiff alſo, that Europe 


became acquainted with another and a very power- 


ful effe of religious deference for the Vicar of 
Chriſt, in the privilege aſſumed by the Court of 


Rome, to be the ſole diſpoſer of earthly kingdoms. 
An epiſtle of his till extant, of the date of 1073, 


to the Nobles of Spain; in which he afſerts his claim 
to the whole of that kingdom as he patrimony of Si. 
Peter; obſerving, that although the greater part of it 
was in the poſſeſſion of the Moors, yet it had for- 
merly been under the dominion of the Chriſtians, 
and therefore of the Apoſtle; © that what once had 
c belonged to him, muſt ſtill belong to him; and he 
ce therefore grants to the Count de la Roche, all that 
* he can conquer from the Saracens in that coun- 
* try.” (a) He carried his pretenſions fo far, as to 


extend this claim to the States already poſſeſſed by 


Chriſtian Princes in the kingdom; all of whom he 
required to acknowledge themſelves his feudatories, 
to quit the gothic liturgy, and to receive that of the 


Romiſn Church. They replied, however, with be- 


coming ſpirit, that they were independent Sove- 
reigns, who owned no ſuperior on earth; and for 
this time the deſigns of the See of Rome were de- 
feated in Spain. (b)—In the year 1300 a ſimilar claim 
is laid to the whole kingdom of Scotland, at that 
time lying open to various pretenders, a letter of 


| Boxiracsx to Epwaxd I. of England, Rating, that 


Scotland had belonged to the Church, * pleno jure, 
<< et ab antiquis temporibus.“ (c) 

The tranſactions preliminary to the conqueit of 
Lreland, under HENRY II. furniſhes us not only with 
(2) Epiſt. ad princip. Hiſp. Baronius. 107 z. 1 5 
(„) Mod. Un. Hiſt. 16. 218. | | 

(e) Labeo Concil. ap. Du Mont. 1. 224. 


a ſtrong 
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a ſtrong example of this received power, but of 
another effect, and that a moſt pernicious one, which 
the corruptions thus introdticed into the Church 
eſtabliſhments had upon the law of nations. Ac- 
cording to all maxims of juſtice and regularity, the 
inhabitants of every country have an abſolute right 
to the dominion of the ſoil, unleſs they themſelves 
have ſurrendered, or forfeited it, by ſome act of their 
own; nor can the profeſſion of this or that ſet of 
cuſtoms, or of this or that religion, give any title to 
their neighbours to invade them, fo long as they have 
furniſhed them with no other caufe. The abuſe of i 
Chriſtianity, however, and the uſurpations we have 0 
been treating of, operated upon, and effectually 9 
changed this part of the law. HENRY II. wanting \ 
a pretext to ſubjugate a territory ſo convenient by 
geographical poſition for his own States, gravely aſks 
leave of the holy Father to make a conqueſt of Ire- 
land, in order, as he ſays, © 7 extirpate the vices of 
* the inhabitants, and bring them into the way of 
e truth.” *©* Rogavit Papam Adrianum, ut fibi lice- 
ret Hyberniæ Inſulam, hoſtiliter intrare, et terram 
ſubjugare, atque homzres illos beſtiales; ad fidem, et i 
wviam reducere veritatis, exterpatis ibi plantariis vi — 
* tiorum.” (4) The anſwer of the Pope is a full 
grant of his requeſt, and upon the ſame principles. 
He tells him, that he is about to lay up for himſelf 
an eternal reward in Heaven, for extending the lt 
bounds of the Chriſtian Church; that there cannot ji 
be a doubt but that Ireland, and all the Iſlands which 
have received the light of Chriſt (who is the Sun of 
juſtice,) muſt belong to the juriſdiction of SAN 9 
PErkR, and he therefore grants him the permiſſion | 1 
he demands, upon the ſtipulation however, of the 9 
uſual tribute to the Apoſtle, of a penny a year for i 
every Chriſtian family. (e) | 
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(4) Mat. Par. 95, | 
(e) Mat. Par. 95. & Rymer's Fad. 1. 15. 
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About the ſame time, the Venetians having fided 
with the Pontiff againſt the Emperor Fa ErDEZARICE 
BARBAROSSA, and gained the navalbattle of Lig- 
3311; the Pope, to preſerve the memery of it, ſent 
a preſent of a ring to the Doge, commanding him to 
throw it into the ſea, which out of his apoſtolic 
power, be thus gave him to wife; and hence aroſe 
the well known annual ceremony of the marriage of 
the Doge of that State with the Adriatic: (f). 

The right aſſumed by the Chriſtian nations, of re- 
ducing to their phedience, fer ihe ſake of converting 
them, all people whe profelled a faith different from 
their own, continyed for à great length of time in 
Europe. It is ſtill 2 received doctrine among thoſe 
wha ſubmit to the eſtabliſhment of the Inquiſition, 
- thys the mild tenets of Chriſtianity, which ſeek 

ar proſelytes through the ſaber means of convic- 
tion, were made to aſſume all the fiereeneſs, and ab. 
ſurdity of Mahometanifm, which decides upon be- 
lief by the ſeymiter.. : . 

The tyranny and injuſtiee of the Spaniards towards 
the American nations, were defended upon this 
ground; and every inveſtigator of the affairs of Eu- 
rope has been ſtruck with thoſe remarkable grants 
made by the-Holy See to Portugal and Spain, of all 
the cauntries. they ſhould. diſcover, the one to the 
Eaſt, the other to the Wet. 

Both grants were eonſidered as valid by the law 
of the times, and the former was gravely reaſoned 
upon as ſuch, by the Ambafladors of Portugal to 
Edward IV. at the cloſe of the fiſteenth century. 
Some Engliſh merchants, having endeavoured to 
open a trade with the coaſt of Guinea, Ambaſſadors 
were ſent to the Court of London, to ſtate the right 
to that country conferred by the Father of Chriſten- 
dom, upon the Portugueſe, and EDWAR D, upon ſuch 


(F) Hen. Hiſt. Chron. 1. 196. 


authority, 
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authority, not daring to continue his enterpriſe, in- 


flantly ordered his merchants to defiſt. (g) 


S The grant to Spain gave riſe to proceedings, and 
to reaſoning, ſo extravagant, that I cannot help fet- 
ting them before the reader, though at the expence 


of extending this account already but too long. 

Ten years after the diſcovery of the main land of 
America by CoLumBus, attempts were made to ſet- 

tle it. Two governments were marked out by Fer- 


x dinand for two adventurers, who confulted the moſt 


eminent Lawyers and Divines in Spain, upon the 
manner of taking poffeſſion. By thele wite men it 
was determined, that as ſoon as they arrived, they 
ſhould require the natives to ſubſcribe io the articles d 


the Ghriſtian faith, and the ſupreme juriſdiclion of the 


Age over all the earth, which if they did not do, they 


were to be reduced to ſlavery by fire and fword. In 
conſequence of this, QJ3xDa (one of the adventu- 


rers) on his arrival, publiſhed a proclamation, by 
which he notified to the inhabitants, that he was the 
ſervant of the kings of Leon and Caſtile, the con- 


querors of barbarous nations; that God had created 


Heaven and Earth, and one man and one woman, 
of whom all are deſcended; but as their poſterity 
were ſcattered about in various kingdoms, God had 
given them in charge to one man, named Saint 
ETER, whom he had conſtituted, Lord of the whole 


race, and commanded to refete at Rome as the myſt pro- 
at hes 


| per place for the government of the world. 
was the judge of all Chriſtians, Moors, Jews, Gen- 
tiles, and all ſeas whatſoever; that he was called the 
Porz, which fignifies ADMIRKA BLE, GREAT Fa- 
THER, and GUARDIAN; that this power, and this 
appellation, had been tranſmitted to his ſucceſſors; 
that one of them had made a grant of the Iflands, 
the Terta Firma, and the Ocean, to his Sovereigns 


() Hackluyt's Voyages, v. 2. 2d pt. p. 2. 
BORD F 2 Ferdinand 


d 
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Ferdinand and Iſabella, in deeds which the Inhabitants 
might ſee if they pleaſed; that thus they had already 
become Lords of the Iſlands, and the people he then 
addrefled, were bound to obey them in the ſame 
manner; which if they did not de, he would take 
them wherever he could find them, and treat them as 
_ rebellious ſubjects. (H). £4 85 : 
Other States, if they did not follow the Spaniards 
in the extremes of cruelty, at leaſt proceeded in the 
diſcoveries they made in the new World, upon the 
" ſame principles. In the patent granted by Henry 
VII. to John Cabot and his Sons, to diſcover and 
take poſſeſſion of new lands; the poſition is reaſon- 
ed upon, as if its ſoundneſs was beyond a poſhbility 
of doubt. Henry grants to theſe celebrated Navi- 
gators, full power and authority to fail to all parts 
of the world, and © to ſeek out and diſcover all 
<« Iſlands, Countries, Regions, and Provinces what- 
© ſoever, that may belong to Heathens and Infidels. 
« He grants to them, their Heirs, and Aſſigns, and 
ce to every of them, licenee to ſet up his banners and 
«© enſigns in every Village, Town, Caſtle, Ifle, or 
«* Mainland, of them thus newly found; and au- 
_ . thoriſes them to /ubdue, occupy, and prfſeſs, as his 
<©.vaſſals and heutenants, all ſuch Villages, Towns, 
*© Caſtles, Iſles, and Mainland, fo found; procur- 
“ing to him the dominion, title, and juriſdiction of 
* the ſame.” (i) In like manner a patent was grant- 
ed by ELIZABETH to the celebrated Sir Humphrey 
Gilbert, authorizing him © to diſcover, find, ſearch 
% out, and view ſuch remote, heathen and: barbarou's 
lands, countries and territories, not j y prſ- 
« ſefjed of any Chriſtian prince or people; and he, his 
* heirs, and affigns, are to have, hold, occupy, and 
enjoy the ſame, with all their commodities, ju- 


N 


(hk) Robertſon's Hiſt. of Amer. 1. 235, 230, & note 33. 
(i) Hackluyt, 1. 510. 


* riſdictions, 


* 
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« riſdictions, and royalties.” -A fimilar grant 
was made in the ſucceeding reign to Harcourt and 
North, of the whole river of Amazons, provided it 


was not in the poſſeſſion of Chriftian people; (0) and 


in the inſtructions to Fenton by the Lords of the 
Council in 1582, he was enjoined not to ſpoil or 
take any thing from Chriſtians, without paying for it, 
upon pain of puniſhment ; the Infidels in theſe points 
ſeemed left to themſelves. (m) Who among us but 
would be filled with indignation were a fleet of ſhips 
from ſome part of the Globe, hitherto unknown, 
(if ſuch there be) to arrive in Europe on diſcoveries, 


and pretend to ſpoil us of our goods, or take poſſeſ- 


fon of our territories upon the authority of ſimilar 
patents? Such however was the law, upon which 
our anceſtors proceeded, at the cloſe of the fifteenth 
century. „% Coe . 

But the fulleſt example of the Pope's authority to 
diſpoſe of all earthly Crowns, is to be found in the 
courſe of the revolutions of Sicily and Naples. 
From the eighth to the eleveath century, that coun- 
try had been a prey to the power of the Saracens, 
when ſome Norman gentlemen, under the conduct 
chiefly of the famous ROBERT Guis Ap, and his 
brother RodER, undertook to diſpoſſeſs them, 


which, with much valour, they effected. But tho” 
the Conquerors avalled themſelves of their power, 


and exerciſed the rights of Sovereignty, Þoth in S1- 


cily and Apulia z their poſſeſſion was not ſuppoſed to 


be confirmed, until they had received a regular grant 
of it from the Pope, which they. accordingly obtain- 
ed from NicaoLas II. about the year 1059. (7) It 

js to this grant that the ſupreme Sovereignty of the 


n » ͤ 
(!) Harris's Voyage, p. 1. 715. Rymer, 17. 215, 

) Hackluyt, 3. 75 Ä | Y 
(z) Fazell De Reb. Sic. L. 6. 399, 
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See of Rome over Naples and Sicily, exerciſed from 
tha: t me to rhis day, and the moſt important mat. 
ters that afterwards occurred in the hiſtories of thoſe 

countries, are in fact to be aſcribed. (o) In 1130, 
Rocks, then only duke of Stcity, procured the 


gdom, from this all 
werful Sovereign, In 1198, after many conteſts 
rween different competitors, the Empreſs Come 
BTANCE, the heireſs of the laſt family, was put in 


poſſeſſion of it upon ſwearing to do homage when 
required. In 1907, Innocent III. married the young 


king Frederick to Cox s TAN CR of Arragon, and pro- 


miſed the whole realm to the family of Arragon, in 


eaſe Frederick died before confummation. U 
the election of Frederick to the Empire, he forced 
him to agree to abdicate Sicily, in favour of his 
eldeſt ſon, in order to prevent the junction of the 
two Crowns. Upon his depoſition in the council of 
Lyons, 1245, Innocent. IV. reſerved, as we have 
ſeen, the diſpoſal of it to his abſolute will ; and af- 
ter the death of Frederick 1t was annexed for ever, 
together with Naples, to the dommion of the Holy. 
See in 1254. Tn the mean time however, Main- 
froy, who had been declared Regent; truſting to his 
influence with the people, afſumed the regal power; 
and it became a point of honour not to acquieſce un- 
der the pretenſions of a man,” who was ſuppoſed to 
arrogate to himſelf the juſt right of his maſter. In 
ſupport therefore of this right, Innocent reſolved to 


give the crown to any prince who would undertake” 


to diſpoſſeſs Mainfroy, He offered it to various po- 
tentates, and firſt turned his eyes on Charles Count 


of Anjou, brother of Samt Louis, whom he invited 


(o) The philoſopher of modern times muſt fmile when in the 
preamble to the Treaty which took place in confirmation of this 
grant, he obſerves the haughty Gurseanp ſtyling himſelf, I 


ry RozxzrT, by the grace of God and Saint Feter, duke of Apu- 
6 na, &c. & c. | 


to 
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to take poſſeſſion of it in 1232; but the abfence of 
his brother in the Eaft, prevented that ambitious 
prince from N the offer at that period. () 
He next fixed upon Richard Earl of Cori wall, bro. 
ther of Henry III. who alſo rejected it. But though 
the preſumptive heir of the crown thus bandied 
about, was his own nephew, his rejection was not 
founded upon any reſpect, either for his tights, or 
thoſe of nations; but merely upon the difficulty of 
_ the enterpriſe he was required to undertake, His 
third attempt was with Henry himfelf, ts whom he 
offered it for his ſecond ſon, prince Edmund, and by 
him it was accepted. Innocent dying during the 4 
tranſaction, his ſucceſſor, Alexander IV, proceeded $ 
in it with equal zeal, and ſent a ring to the prince by 6 
the Biſhop of Bologna, as a mark of inveſture, the 
ceremony of which was folemnly performed before 9 
the Court in England, © Unde,” fays Mat. Paris, — 
“ elevatum eſt cor Regis, in fublime, et exultavit 
© tanquam, jam teceptis Siculorum et Apulorum, 
„ omnium homagiis, civitatibus, et caſtris, in re- 
* gem coronaretur. Et in propatulo, rex pater vo- 
te cavit _ ſuum Edmondum, regem Siciliæ.“ () 
So legitimate, in the eyes of the kings of chat time, 
had a falſe ſpirit of Chriſtianity rendered the elaims 
of the ſuppoſed Vicar of its Founder. | 
The defigns of Henry however were defeated 
through inability. In want of every thing neceſſary 
to make a conqueſt, he found he had engaged in an 
undertaking far above his force; and unſupported by 
his parhament, who fet their faces againſt the enter- 
priſe, he offered to renounce the precious gift which 
the Holy Father had made him, but ſtrange to tell, 
his renunciation was abſolutely refuſed. Alexander 
inſiſted upon the execution of his engagement, and 


(O) Burigny, 2. 133. 
(g) Mat. Par. 911. 


even 


— 


| | | 72 INFLUENCE or CHRISTIANITY, AND TRE 


even threatened im alſo with excommunication, in 
caſe of failure. In this ſuſpended ſtate the affair 
ſtood for ſome time, when URBAN, who had ſuc- 
ceeded Alexander, finding his hopes from England 
baMed, turned himſelf once more to France, where 
he invited Lewis IX. to the aſſiſtance of the Church. 
and propoſed to beſtow this remarkable throne upon 
one of his younger children. Lewis, the moſt juſt 
prince of his time, heſitafed at firſt as to the legality 
of the tranſaction, not being able to manage Between 
two difficulties; fince he was not fully convinced of 
the legitimate depoſition of Frederick, and therefore 
conſidered his grandſon Co xRADDIN as the rightful 
king; or, if this could be got .over, he was bound 
to reſpect the claims which the inveſtiture and the 
treaties of Edmund of England, had given him. 
In theſe objections however, no oppoſition ſcems to 
have been made to the power claimed by Councils“ 
of depoſing princes, - but merely to the regularity of 
that of Lyons; and it is remarkable that the deli- 
cate monarch, though he declined the offers himſelf, 
permitted his brother the Count of Anjou at Jaſt to 
accept them; and after fome diſcuſſion with the 
Pope, upon the authority of the Council of Lyons, 
actually furniſhed him with powerful ſupplies, in the 
proſecution of the enterpriſe. The claims of prince 
Ed mund had been ſoon got over, in conſequence of 
his non-compliance with the conditions into which 
he had entered; and a papal letter to England, ſet 
forth in form, the power of the Pontiff to transfer 
the rights he had given to Edmund, to another, more 
able, and more willing, to perform the duty requir- 
ed of him. (,) The event of the affair is well 
known, 


(x). Rym. 1, 769. Many parts of this curious letter deſcribe 
at length che effects which the Supreme Pontiff expected to have 
ſeen in England, upon the injuries done to the Church. Ex- 
j* pectat enim, ex pectavit diutius, quod ſublime regni F 

| | ſollum 
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known, Charles was the conqueror of all his rivals, 
and the crown of Naples, in conſequence of this 
gift of the Pope, continued in his family for three 
centuries. | ; 5 
The conteſt for Naples and Sicily, extended its ef- 
fects beyond the bounds of Italy, where it was chief- 
ly carried on, and furniſned the court of Rome with 
another opportunity of exercifing the privileges we 
ſpeak of. In the wars of France and Arragon, to- 
wards the end of the thirteenth century, we again 
behold how the law of the European nation had been 
influenced by the papal uſurpations. Peter, king of 
Arragon, had ſided with the Suabian family againſt 
the Count. of Anjou, and wreſted from him the 
crown of Sicily. For this, and the difficulties which 
in conſequence he threw in the way of the Pontift's 
deſigns, it was reſolved to proceed with him as with 
Mainfroy. Accordingly he was excommunicated, 
his ſubjects, as uſual, abſolved ; and not only Sicily, 
but his own kingdom of Arragon, declared forfeited 
to the Church, that is, to ſuch perſon as could con- 
quer it under the rights which the Church pretended 
to beſtow. _. „ 7 
This perſon was again ſought for in France, and 
Philip III. though not at open war with Peter, accept- 
ed the offer for Charles, his ſecond ſon. 'The Con- 
vention was ſolemn and public; a variety of condi- 
tions were ſet forth in detail at a full Parliament held 
at Paris; the Cardinal Cholet, preached a Cruſade 
againſt the Arragonians; a number of perſons aſſum- 
ed the croſs; and prince Charles was declared in 
form, king of Arragon and Valentia, and Count of 
Barcelona. (s) | 


** ſolium, cum ſtrenua domus gentis Anglicanz potentia, quam 
** diftus PR DECEssOR in ipſius regni collatione ſpecialiter ho- 
noraverat, apprehenderet arma et ſcutum, et exurgeret in adju- 
torium matris ſux," &c. &c. 5 | 
(s) Rym. ad an. 1283, 1284. Burign. 2. 204. Velly, 3. 403. 
2 gn This 
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This offer and acceptance, gave occaſion to a vigor. 
ous invaſion of Arragon ; the Emperor of Conſtan- 
tinople, Michael Paleologus, withdrew from the 
Spaniſh alliance in conſequence of the excommuni- 
cation; {?) and if the family of Arragon preſerved 
their dominion, it was owing ſolely to their ſucceſs 

in the war, not from any foruples that were enter- 
tained by any prince in Europe, upon the legitimacy 
of the cauſe. Even as it was, the malediction of 
| the Pope was conſidered of ſo much effect, that 
James king of Arragon, the ſucceſſor of Peter, was 
_ obliged in the end to make a ceſſion of Sicily, in or- 
der to preſerve the reſt of his territories; (u) and b 

the ſecond atticle of Treaty of Teraſcona, whic 

finally ſettled the peace between the parties, the king 
of Naples agreed to uſe all his efforts to engage 
Charles of Valois to renounce the rights which the 
Pope had given him over the crown of Arragon, 
Such, and fo great was the force of theſe donations, 
unpatalleled in the hiſtory of any country but Eu- 
rope, and of any period of time but of that before 
0 via 


The courſe of this war alſo beheld another privi- 
lege claimed and conſtantly exerciſed by the Pope; 
namely, that of being the ſole caſuiſt among men. 
We have ſcen that oaths, which are an invocation 
of the Deity, coming under the ſpiritual juriſdic- 
tion, were peculiarly ſubjeR to the papal influence; 
and it was ſufficient that an oath ſhould be con- 
ſtrued to be contrary: to the intereſts of the Holy 
See, to make it null and void ab initio. _ In conſe- 
quence of this, when Charles, the ſucceſſor of the 
Count of Provence, in the kingdom of Naples, had 
been liberated from the priſon which had been his lot 
during the Sicilian war; the Pope releaſed him 


- Burigny, 2. 205. 
(u) Id. 2 224, 223. 


from 
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from the obſervance of many of the conditions 
which were the priee of his deliverance, expreſily ; 
becauſe they were contrary to the intereſts of St. | 

Peter, and 1t would therefore have been impiety ta | 
perform them. (v) 55 et 1 


We bave hitberto conſidered the States of 
Europe, under the various relations in which they 
ſtood with reſpect to one another, and the laws 
which governed their intercourſe alone, as ſeparated 
by religion from the reſt of the world, It is in 
this place however that we muſt alſo conſider them, 
as united in a body with reſpect to the other quai. 
ters of the globe, and give a ſketch of their man- 
ners towards nations proſeſſing a religion different 
ftom their own. 88 > x; 
The true ſpirit of CyzisTIANITY, to which we 
have approached much nearer than our anceſtors, 
has in the preſent times inclined us to obſerve the 
humane cuſtoms which we practiſe ourſelves, to- 
wards all other nations, whether Pagans, Iufidels, 
or Idolaters, But in the period before us, the falſe 
zeal of Chriſtianity, or rather of a corrupted 
Church, induced the Weſtern States to conſider all 
thoſe of a different perſuaſion from themſelves, as 
a race of inferior beings, devoted to wickedneſs, 
whom it was therefore meritorious to zn , and 
with whom it was infamous to treat. 5 
The Jewiſh and Mahometan people, felt the force 
of theſe prejudices in a manner which excites our — 
1adignation at its injuſtice, and our pity at its cruel. q 
ty. As the former compoſed no regular State, 
5 5 
(v) Velly, 4. 26. The invaſion of Holſtein by the king of 


Denmark in 1225 was owing to a fimilar abſolution by Pope 


Honorius III. (Pſeffel. Dr. Pub. D' Allem. 1. 378) 


hut 
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but were merely tolerated up and down the worla, of 
it may at firſt appear irrelevant to take notice 
of them in a treatiſe, whoſe ſubject is the ge- 
neral law of States. But though widely ſeparat- 
ed among the communities of the - earth, - they 
were all of them cloſely connected as one integral 
nation ; and though they were deſtitute of all that 
forms the eſſence of a body politic, (as the right of 
dominion, of. making war, 3 Treaties, or 
Conventions; ) ſtill the characteriſtic marks of dif- 
ference which divided them from all other people, 
and the treatment which, in conſequence, they en- 
dured, from all the Chriſtian nations, obliges us to 
take notice of the conduct obſerved towards chem, 
as one of the laws of Europe. 

The batred with which theſe people were regard- 
ed, aroſe evidently from the ſufferings which the 
Founder of CnRISTIAxIxY had been made to en- 
dure from them; and which was thought to juſtify 
the numerous perſecutions they ſo often underwent. 
So far back as the time of JusTiz1ax, it was for- 
bidden by the Eleventh Canon of the Trullanean 
Council, for either the Clergy or Laity, to eat 
any of the unleavened bread of the Jews; to enter 
into any familiarity with them, to receive aſſiſtance, 
or medicines from them 1n illneſs, or to uſe the ſame 
bath with them. (w) From that time forth, their 
perſecutions through every country in Europe, are 
conſpicuous, though ihe particulars of them, it 
would take up too much time to record at large. It 
is ſufficient to ſay that they were conſidered as the 
fair objects of pillage wherever they ſettled : They 
paid immenſe ſums for the privilege of remaining 


(%% Howel. Synops. Can. et Concil. (cum 34. The 
Trullanean Council was ſo called from its being held in the 
Trullum, a hall in tlie palace of Conftantinople, which was 
vaulted; Trullum ſignifying a Dome, from Trulla a cup. 
Glols. de Du Cange. 


under 
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under the common protection of the laws: They 
were farmed out to particular men for extortion : (x) 
In Germany they were conſidered as Serfs belonging 
tothe domain of the Emperors : '(xx) In England 
they were allo © holden as it were in © a common 


ſervitude,” and this, according to Sir Thomas 


Smith, expreſsly becauſe they had refuſed to ac- 


knowledge the Meſſiah: (y) In conſequence of 


which allo in Epwasd the Firſt's time, the good 
Chriſtians were not to take above ha/f their ſub- 
ſtance. (2) By the laws of the Wiſigoths their teſti- 
mony was forbidden to be received in a court of 
Juſtice ; (a) and under other conſtitutions they 
were ſpoken of as beaſts in the language of the law, 
their perſons and effects being adjudged to belong 
to the Lords of the manors, wherever they were 
levant and couchant. (b) 
Upon the crimes of individuals among them, at 
one time in France, the whole body were baniſhed, 
after being. plundered of all they had, or put to 
death by the moſt cruel torments; and even while 
under no accuſation, a commerce with their women, 
was ranked in the ſame claſs of crimes with acom- 
| merce with brutes, and inhibited on pain of being 

_ burned alive. (c) 
We 


(x) H INR III. of England fold them fer @ certain number 
of years, to his brother the Earl of Cornwall, in order, ſays 
Mat. Paris (902) that the Earl might tear out the entrails of 
thoſe, whom the king had only &inncd. In another place (831) 
he ſays, he raiſed money from them, © non tandum abradendo, 
vel excoriando, ſed eviſcerando,” &c. | 

(xx) Pfefſel D. Pub. d'Allem. 1. 193. 246, 400, 

(y) Commonwealth of Eng. 139. 

(2) Statut. de Judaiſmo. S. 2. | . 

(a) L. L. Wiſigoth. L. 12. Tit. 2. Art. 10. Lindenbrog. 
224. „ 

(5) Velly, 2, 336. 

(e) C'eſt, que ſouiller avec une Juive, eſt un crime égal à 

celui qui ſe commit avec les betes. Velly, 2. 338. So alſo the 
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We have had ſeveral other examples in the courſe 
of the preſent chapter, of a ſeverity which was ſup- 

: poſed to be legitimate, from all CAriſtian to all Infidel 

nations. They would however be incomplete, were 
we to quit the ſubject, without taking notice of the 
celebrated CRUS A DESG. 

: I ſhall not fatigue the reader with any account 
of their riſe ; of the induſtry and enthuſiaſm of the 
hermit Peter, or St. Bernard; the eloquence of the 
Popes ; or the fervour of Monarchs ; far leſs ſhall I 
attempt to enter regularly into their hiſtory. Theſe 
are all too well known to need repetition, and 1 
ſhall therefore merely point out their influence with 
reſpect to the law immediately before us. 

That influence appears in its moſt ſtriking form, 
in producing at once, a new and penpetual cauſe for 
war, againſt the enemies of the Chriſtian name, 

| and for peace among its friends. To invade the 

= Turks and Saracens, was not only permitted, but 

1 inculcated as a duty, although there was no one 

lar grievance to be coniplained of; and ſuch an in- 
vaſion was always eſteemed not only a reaſon for 
making peace with the party who embraced the 
croſs, but ſubjected the perſon who began hoſtilities 
with him, to the ſevereſt cenſures of the Church, 
and the authoriſed attacks of his fellow Chriſtians. 
Why it ſhould be thought more acceptable to 
God, to offer up our prayers to him in one place, 
rather than another; or why it ſhould be an indiſ- 


vw 


Speculum Suevicum, Cap. 317. Si Chriſtianus cum Judza, 
aut Judæus cum Chriſtiana rem habet, debet unius corpus cor- 

port alterius imponi, et ita utrumque flammis eonſumi. For 

many other particulars which deſcribe the lot of the Jews during 

theſe times. See Pfeffel. 1. 193, 246, 400. LL. Wiſigoth. 
13, 2, 3. M. Par. 431, 489, 641, 827, 831, 856. Henault, 1. 

198. Velly, 4. 310, 332, 334. Villaret, I. 239, 485. 6. 112, 

118, 323. They would form a work not unimportant to the 

hiſtory of manners in Europe; but though not irrelevant, it 

would lengthen this account too much to introduce it. 


I penſable 
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penſable duty with ſeveral millions of men in one 
quarter of the globe, to march to the attack of ſe- 
veral millions in another quarter, for the poſſeſſion 
of a certain Sepulchre and Croſs, (however venera- 
ble they might be rendered by him of whole ſuffer- 
ings they were the memorials;) it will be difficult 
to explain upon any folid, or philoſophical princi- 
ples. Such however was the opinion of our Anceſ- 


tors. It entered into all their operation, influenced 


the whole caſt of their minds; and to make war 
upon Infidels, as has been obſerved, was a very 
conſpicuous part of their Law of Nations. 

In no country did this diſcover itſelf with great- 
er force than in Spain, for it was not to the Eaſt, that 
it was ſolely confined, The whole of this fertile 
peninfula exhibits for a long time, but one great 
diviſion of the ſtates which eompoſed it into Chriſ- 
tians and Saracens, or Moors. Their wars were 
perpetual during the whole of the period before us; 
the ground was diſputed inch by inch; and the 
CrusaDE, with all the well known advantages f 
remiſſion of fins to thoſe who undertook it, might 
almoſt be ſaid to be a ſtanding one. In conſequence 
of this the Chrz/zan nations there planted, received 
not unfrequently, a powerful aid from their bre- 
thren in other parts of Europe; and in 1148, they 
ſaw a numerous fleet of Germans, Flemings, and 
Engliſh, ſail up the Tagus to aſſiſt the new king of 
Portugal in the conqueſt of Liſbon, The change of 
his capital from Conimbro to that City, was the fruit 
of it. (d) It was in Spain allo that the celebrated 
founder of the DoucLassts periſhed in the courſe, 
as he thought, of bis duty, (e) after having juſt exe- 


(4) Henault, £191; Mod. Un. Hiſt. 18. 184, 191, 


(e) Bucbanan, L. 8. c. 58. Nihil intereſſe ratus, quo 77 
Veo, rem Chriftianam fervaret, ſe cum Hiſpanis conjupgit, &c. 


cuted 


ES 
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cuted the laſt and pious command of his friend and 
Sovereign, itſelf a ſtrong indication of the ſpirit we 
are commemorating. (73: - 8 

The moſt eminent examples however of that ſoirit 
are afforded by the Monarchs of Germany, and 
France, in the citations which they ſent to the Sove- 
' reigns of Saracenic name. In the ſummons of the 
Emperor FxzDERICK to SALADIN, previous to the 
ſecond Cruſade, he ſpeaks to him as follows; 
Since you have lately choſen to profane the Holy 
« Land, which, under the king of Heaven, belongs 
© tous; we think it part of our care and duty, to 
e puniſh ſuch preſumptuous and criminal audacity; 
* and therefore, unleſs you reſtore the whole of 
your conqueſts, and make ſatisfaction for the in- 
« juries done to the Chriſtian Church, within the 
* ſpace of a year, we mean to prove the fortune 
* of our arms with you 2 virtue of the wonderful 
© Croſs, and of the true Foſeph.” (g) The anſwer of 
SALADIN, was couched in terms of dignity and 
good ſenſe. He claimed, he ſaid, the dominions he 
_ poſſeſſed, by rights, acknowledged by the cuſtoms of 
the world ; nor could he conceive how the circum- 
ſtance of their religion could give the Chriſtians any 
title to them; he obſerved that the Saracen Holt, 
was fully equal, and even ſuperior, to the Chriftian ; 
that princes, equally powerful, and equally remote, 
could arm in defence of their name and religion; 
that ſo far from fearing the extermination with 
which he was threatened, he would. gladly go to 
meet the Emperor, at the head of all his power ; 
yet, as he had no objection to peace, fo little did he 
conceive Religion to be a cauſe for perpetual enmity, 
that if the Chriſtians would give up the only three 


(f) 8 Baucx had undertaken a Cruſade, but being 
too old to perform his vow, he requeſted Douglas to carry his 
heart to Jeruſalem, and bury it there. | 


(2) Mat. Par. 104. 


cities 
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cities left them among the Saracens, Tyre, Antioch 
and Tripoli, he would reſtore to them their 1 58 


at the temple, and ſhew favour to their pilgrims. (4) 

The preliminaries to the Cruſade, undertaken by 
St. Lewis fixty years afterwards were conducted 
pretty much in the ſame manner. The king, on 
his arrival in Egypt, ſummoned the Soldan to render 
that homage to the Croſs, which was due to it, he 
faid, from all the world. In caſe of refuſal, he bade 
him prepare for abſolute deſtruction from the hands 


pire of Chriſt. The Soldan, who was at that time 
nearly conſumed by a mortification of the body, 
| which ſogn after cauſed his death, is ſaid to have 
[Hhed ceardat this injuſtice. He replied however 


with impunity, and that thoſe who thus wantondy 
invaded him, would ſoon be made to feel the temes 
rity of their enterpriſes. (i) 

The whole Chriſtian race might have profited by 
theſe anſwers of the Muſſulmen they affected. to de- 
ſpiſe. They were however only the more inelined 
to thoſe bloody invaſions, in which the kings of Eu- 
rope and of Aſia, diſtinguiſhed themſelves ſo much 


cruelties, at the ſame time. 


ticular cauſe for war, unknown to either ſet of nati- 
ons among themſelves; ſo allo when war was begun, 
it was the reaſon why it was conducted with a bar- 


(h) Mat. Par. 164. It is curious to obſerve how the prac- 
tice of both the religions had wandered from the principle. 
The Mahometan, who was ordered by his Prophet to diſſeminate 
his by fire and ſword, was preaching peace : The Chriftian, 


moleſted no one, breathed nothing but war. 


(i) Joinville. Vie de St. L. 1249. 


deliver up his captives, permit a prieſt to reſide 


of men who feared nothing while extending the Em- 


wi ſpirit, that no one had ever attacked Ægypt 


tor the moſt dazzling valour, and the moſt horrid 


As the difference of the religions produced a par- 


who, 11 he had acted up to his Saviour's doctrine, Would have 


Vol. II. G barity 
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barity peculiar to itſelf. In the name of the God 
* you worſhip,” ſaid SALADIN, to the prince of AN- 
TIOCH his priſoner, worn down and emaciated with 
hunger, and chains; what would he command 
you to do with me, if I were in your power, as 
« you are in mine?” © He would counſel me,” re- 
turned the fearleſs prince, © to have you beheaded 
c on the ſpot; but as you are a Soverezgn, like my- 
& ſelf, though an Infidel; I myſelf ought to be your 
% executioner.” * Your own mouth has pronounc- 
te ed your doom,” ſaid the Saracen, drawing forth 
his ſword, and the prince who had thus courted his 
fate, is ſaid to have kneeled down joy fully to receive 
the blow. The laſt words alſo which he uttered, 
evinced the firmneſs of his enthuſiaſm: © Here dog,” 
faid he, take thts head of mine, which is rough, 
& and ſqualid, with hair, and famine; little good 
< can it do thee, and nothing more canſt thou now 
e have; my ſoul I commend to my God.“ () In 
reading the records of ſuch actions, we know not 
whether our admiration is moſt commanded by the 
ſplendour of mind whick they diſcover ? or our re- 
gret excited, at the prejudices and barbarity which 
obſcured them. 4 ; | 
Jo theſe prejudices muſt be attributed the fate of 
the brave and pious Pieul de Ragonel, who was ſawed 
in halves, two centuries afterwards, by another Sul- 
tan of Syria, fer daring to blame the Mahometan 
faith, and refuſing to renounce his own (/). To theſe 
muſt alſo be attributed an action on the part of 
RICHARD I. the bare recital of which, fills us with 
horror. In 1191, upon the taking of Ptolemais, the 
| Saracen priſoners were to be delivered up by capitu- 
lation, for a certain. xanſom to be paid at different 
periods. Some diſtruſt being evinced by SA LA PIN 


(4) Mat. Par. 813. 3 
(0) Chron. de Monſtrelet. v. 2. an. 1425. 


in 
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ia the courſe of the affair, Ricnaxy, who here but 


little deſerved his ſurname, ordered out five thouſand. 


captives at once, who were led, bound, and naked, 
into a large olain ; in which defenceleſs ſtate, the 
were all deliberately maſſacred, by thoſe very ſol- 
diers, whoſe honourable gallantry i in open battle, 
has fo often been the theme for poetry and praiſe. (m) 
That the vengeance might be ſtill more complete, 


the bodies of theſe unfortunate victims were inſtant- 


ly cut open, their galls torn out for the purpoſes of 


medecine ; and ſo great was the ignorance and blind- - 


neſs with reſpect to Mahometans, that much gold 
and ſilver were ſuppoſed to be found in their inſide. 
() In the midſt of this cruelty, however, the in- 
tereſts of his religion, though he miſtook them, were 
ſo far conſulted by Richard, that thoſe Muſſulmen 
who conſented to be baptized were allowed their 
lives. (o) It is not incurious to obſerve the conduct 
of the ſame men, in other matters, during this re- 

tkable affair. When the Cross, the ſacred ob- 


je of their perilous warfare, was delivered to them 


by SaLAaDin, they bowed down in ſilence before it; 

they proftrated themſelves in humble adoration, ar: 
covered their heads with the duſt; and when Prole- 
mais itſelf was delivered to them, ern firſt care was 


to. purify the —— which the infamous worſhip 
of Mahometans, it was ſuppoſed, had defiled. ( 


On the other ide, the Saracens were not behind 
them in zeal; and when Jeruſalem was recovered by 
Saladin, the Temple, which the Chriſtians in their 
turn were ſuppoſed to have defiled, was purified 


(en) Iter. Ric. Hièros. C. 4. ap. Gale tt 5 
(z) Iter. Ric. Hicrofol. C. 4. ap Gale et Hovedon. 698. IC is 


the latter that aſſerts“ Quos omnes eviſcerave Unt, et aurum et 


argentum multum Invenerunt in vilceribus corum, ct ſel eorum 


91 medlicinali fervaverunt. 
(9) Hovedon. 696. 
(2) Vie de Salad. par Mari in: 2. 209, 308, 


G 2 


Li 
* 
1 * 
4 
# 
1 
fe 
» 
274 
y 
il 
$ 
a 14 
* 
1 
1 


84 INFLUENCE oz CHRISTIANITY, Ax D 72 


with equal care, and waſhed with roſe water, in or- 
dei to efface the ſtains of their impious w orſhip. (9) 
It has been obſerved that their Religion itſelf pre- 
ſcribed the death of Chriſtions as a dy to the fol- 
lowers of MAHOMET, and Saladin knew well how 
to take his advantage of this. The war he w aged 
therefore againſt the Europeans, was conſidered, not 
only as a defer:five, but a ſacred war, equally ſup- 
poſed to ſpring from the commands of God; and the 
Imans, imitating the arts of the Chriſt ian priefts, like 
them, ie e to their ſoldiers the remiſſion of ſins, 
and the palm of martyrdom. (s) The oppoling ar- 
mies therefore every where met wh the moſt in- 
flamed and exterminating hatred; the Mufulmen, 
took the title of Unizarians; and the Chriſtians, in 
conformity with the myſtery of their worſhip, were 
__ Trinitarians. (1) 
the iufancy indeed of Mahometaniſm, all the 
enemies of that religion were put to death without 
mercy. But after its eftabliſhment, whenever the 
Mahometans declared war againſt a people of a dif- 
ſerent faith, they gave them their choice either to 
embrace their religion; or to fubmit and pay tribute; 
or take the conſequences of battle. In the firſt caſe 
they were incorporated among the Muſſulmen: in 
the ſecond, they were allowed to profeſs their own 
tenets, provided they were not idolatrous: in the 
laſt, if they were conquered, the women and chil- 
Aren were reduced to flavery, and the men, if they 
perſiſted in rejecting the faith, were either ſlain, or 
dil poled of at the pleaſure of the prince. ( 4) 


0 Aqua roſea tamquam a Chriflianis ſordibus e ſaeri- 
legis ritibus, &e. 


Chron. Walt. Hem. C. 34. ap. Gale. 
) Mod. Un. Hiſt. 1. 248. 
Marin. 2. 184, 185. 


( 
LE: 
fre) Mod. Le Hikk. 1. 248. 


In 
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In purſuance of this ſpirit when Chatillon, a fa- 
mous Cruſader of thoſe times, was taken priſoner by 
SALADIN, he was reproached, amongſt other things, 
with blaſphemy againſt Mahome?, and facrilege, for 
baving attacked the holy cities of Mecca and Medi- 
na; notwithſtanding which, his life was offered him, 
if he would renounce his religion. This being re- 
fuſed, © It is time,” ſaid the Sultan, © to, puniſh ſuch 
wennalaced crimes; I have ſworn that thou ſhalt 
die by my hand, and I will now fulfil my oath.” 
Upon this he immediately ſeized him; and dragging 
him into the midſt of the aflembly, condeſcended, 
for the ſecond time, to become the executioner of a 
Chriſtian Sovereign. (7) 

It is really wonderful to conſider, how long this 
remarkable rage for deſtroying a whole claſs of na- 
tions, on account of their religion, continued amongſt 


us. Jeruſalem once conquered, it became, accord. * 
ing to the Church, the duty of every Chriftian to de- 


fend it; although, politically, no wiſe concerned in 
its fate. A reſolution to make war upon the Turks, 


was the chief expiation for the greateſt crimes: it 


was the principal condition of the peace between the 
Emperor Frederick, and Gregory IX. the juſtru- 


ment of pardon to our Henry II, for the murder os 


Becket; (y) and the means of cure, as it was ſup- 
poſed, to Lewis IX. in a dangerous ſickneſs. (z) To 
ſuch alſo as had diſtinguiſhed themſelves this way, a 

crown. was ſuppoſed to be a fair reward; and this for 
of merit forms the ground of the. erection of Sicily 
into a kingdom, in favour of Roger III. He is ſtyl. 
ed in the grant, Inimicorum Chriſtiani nominis, In— 
frepidus Ex#rpator ;”> for which, and the great ſer- 
vices of his anceſtor, Robert Guiſcard, in the Am 


(*) Marin. 2. 22. 


(y) Lyttelt. 3. 97. 
(4 Joinvill e. 
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cauſe, he was received by the Pope among the 
crowned heads of Europe, in 1139. (a) 

In the thirteenth century, this ſpirit diſplayed it- 
ſelf in a manner which gave riſe to an expedition that 
was new to the world, Little improved by the ex- 
perience of the paſt, not only men, but childs en re- 
lolved upon the deliverance of the ſacred Croſs. 
Fifty thouſand of the latter, compoſed of either ſex, 
ſet forth for Aſia, from Germany arid France, led on 
by pneſts, who themſelves knew no better than the 
army they commanded. The event- was ſuch as 
may be ſuppoſed ; the whole of the expedition failed, 
and moſtly before it could reach the deſtined theatre 
of operations. Many of them were attacked by the 
Lombards, and fell an eaſy prey; many of them ſuf- 
fered ſhipwreck; and nct a few were ſold to ſlave 
by the very merchants with whom they had contract. 
ed for their paſſage. What, ſays a judicious hiſ- 
torian, © are we to think of the parents of theſe de- 
luded creatures, for not preventing ſo extravagant 
an enterpriſe; or what, of thoſe governments which 
could ſuffer the beſt hopes of the State to run thus 
blindly to their deſtruction?” (5) 

A hundred years afterwards, the fame ſpirit difſ- 
covered itſelf in France, in a manner not very diſſi- 
milar from the laſt, in the projected Cruſade of the 
fanatics, called, from their original occupations, the 
Pafoureux. Though theſe expeditions had for ſome 
time been laid afide, the king, PniLle V. was ſeized. 
with the ſacred fury; and, in the year 131), we find 
him gravely aſſerting, that Chrijt had left the Holy 
Land as an inheritance to his followers. (c) Being, 
however, perſuaded from his purpoſe of a Cruſade, 
on account of the weak ſtate of Chriſtendom, a num 


(a) Collect reg. Concil. 98, 
(5 Velly. 2. 458. 


(e) Adjourn. par Philippe V. contre Rob. Comt. de Fland. 
Leibnitz. Cod. Dip. 95. 


ber 
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ber of ſhepherds and country labourers conceived 
the chimerical idea that it was reſerved for them to 
be the deliverers of the holy land. They therefore 
abandoned their flocks, and, imagining that what 
God had deſigned, he would bring about in his own 
way, they thought it unneceſſary to ſupply themſelves 
with other arms than the pilgrim's ſerip, or other 
proviſions 'than what they obtained by begging. 
The zeal of the people where they paſſed, ampiy 
Tupplied this latter want; their numbers encreaſed; 
women abandoned their families to join them; and 
the king himſelf was ſuppoſed to favour their under. 
taking. Falling, however, into diſorders, under 
ſome deſigning leaders, they degenerated into rob- 
bers, (as more regular Cruſaders had often done be- 
fore) and were ſuppreſſed at laſt by the civil magiſ- 
trate. (4) From that time, the vigour and genius of 
theſe expeditions ſeem to have been worn out in the 
world; and though many were planned, yet none 
of any confequence were afterwards undertaken. 
The law upon the ſubject, however, ſtill remained 
the ſame ; and the mere circumſtance of religion, 
or the recovery of Jeruſalem, was a ſufficient cauſe 
for war againſt the Infidels. One Sovereign State 
remained, and remains to this day, the profefſed ob- 
ject of whoſe inſtitution, is to wage perpetual war 
with them; an object which the knights of Malta 
have always purſned with great gallantry and perſe- 
verance. Occaſtonally alſo, through moſt of the 
centuries afterwards, we find this antient ſpirit break- 
ing forth. Jon II. of France, famous for his bra- 
very, his honour, and misfortunes, planned a Cru- 
fade upon his return from captivity, and, in 1362, 
went for that purpoſe to Avignon, where, under the 
auſpices of the Pope, he conferred upon the matter 
with Peter de Luſignan king of Cyprus, and Walde- 


(4) Velly. 4. 329. 
” mar 
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mar III. king of Denmark, two monarchs, the prox- 
imity of whoſe territories at leaſt, could have had no 
part in the concert with which they ated. Theſe 
three princes reſolved upon the invaſion of the Eaſt, 
as uſual, for the deliverance of the Chriſtians from 
the Saracen tyranny; and, as uſual, nothing aroſe 
from it but the ſeverer perſecution of thoſe ſuſſerers 
in whoſe cauſe they had armed. (e) There were tw 
reaſons, however, ſays the hiſtorian, which inclined 
the king of France to the undertaking; one, in or- 
der to fulfil the vow of his father, Pritie of Va- 
Xo1s; the other, to diſgorge his kingdom of the fa- 
mous banditti, known by the name of the Compa- 
nies. (7) This laſt is of the ſame kind with that 
which inclined many ſovereigns to undertake the 
Cruſades at firſt; fo that, in this reſpect, the Law of 
Nations became ſubſervient to the law of politics; 
and whenever the warlike ſpirit of the people proved 
dangerous to the ſovereign, the received cuſtoms of 
the times pointed out a legal banlſoment for them! into 
Paleſtine. 

The lapſe of a century did not wear out theſe 
manners. The intentions of our HENRY IV. pre- 
vious to his death, are well known; and in 1458 
Pius II. endeavo o revive the true ſpirit of the 
Holy War. He invited all the princes of Chriſten- 
ee to a general aſſembly at Mantua, to deliberate 
upon the invaſion of the Eaſt. Europe, however, 
was little able to defend herſelf; and the Turk had 
by that time fixed his ſtandard firmly within her 
precincts, by the total deſtruction of the empire of 
Conftantinople ; excluſive of which, the whole body 
of her kings were in arms againſt one another. They 
nevertheleſs ſent their ambaſſadors to the Aſſembly, 
and as no one had yet thought of calling in queſtion 
the extravagance and juſtice of theſe cauſes for 


(e) Froiſfart. v. 1. 5 (7) 18d. Ib. 
| des War, 
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war, 1t was their weakneſs alone which prevented 


S the expedition, (s) In 1475, CHakLts the Bot 
laments that the perjuries and attemps of LxwISs XI. 


revented his delign of turning his arms againſt the 
Turks (2) In 1480, Lxwis himſelf, whether through 


policy, or real zeal, pretends to the ſame deſign ; 
nor can we forget, while on the ſubjeR, the pious 
humility of a lady, hardly leſs than ſovereign in Eng- 
land, in the perſon of Margaret Counteſs bf Rich- 
mond, the mother of Henry VII. who is ſaid to be 
in the habit of obſerving, that upon condition that 


| the peers of CM riſtendum would combine themſelves 
againſt the common enemy, the Turks, ſhe would 


mgſt willingly attend them, and be their Hoes | in 


the camp. (7) 


At the cloſe of the Efibenth - century, the arde 
but ill-directed ſpirit of Charles VIII. brooded pers 


bem hl upon theſe chimerical expeditions, which 


rom his youth had flattered his imagination; he even 
purchaſed, at a large price, the rights of Andrew 
Paleologus, the heir of the Chriſtian emperors 10 
the throne of Conſtantinople; (N and the authors in 


general agree, that his adventurous invaſion of Na- 


ples was made as the firſt ſtep towards the conqueſt of 
the Eaſt. (/) 

The continued ſucceſſes of the Turks, however, 
changed, by degrees, this part of the European law 
of nations; and the monarchs of Chriſtendom found, 
at laſt, not only the vanity of theſe enterpriſes, but 
the folly of their cauſe. The holy ſepulchre was ſo 
far removed from them, by the extenſion of the Ot- 
toman dominion, almoſt into proper Germany, that 
they loft fight of that famous gar of contention, 


(S) Hiſt, Eccleſiaſt. Villaret. 4. 338. 
ee Garniea. Hiſt, de Fr. 1. 333. 

(2) Camden's Remains. 271. 

(&) Vide ie chap. xv. 

- (2) Guicclare. ad. an. 1492. 


and 
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and began to conſider the Infidels merely a as a politi- 
cal power. Still, however, the marked diſtinction 
created by religion, remained at leaſt as far as the 
time of Grotius; that father of the Law of Nations 
having handed the poſition to poſterity, that to de- 
fend a Chriſtian ſtate againſt the attacks of Infidels, 
is yet the duty of every Chriſtian community. (n) 

T cannot quit the point of the Cruſades, and by 
that means cloſe the 10 bject of this chapter, without 
calling to the reader's recollection, that although © 
they took their riſe from hatred to Infidels, and the 
;wiſh to recover Jerufalem, yet they were by no 
[means confined to the Infidels in the Eaſt, or to Infi- 
dels alone. All Pagans, whether in Afia or in Eu- 
rope, were attacked by thoſe who aſſumed the croſs. 
The converſion of Pruffia was finally effected by it 
under the Teutonic Knights; (n) and even a ſlight 


ſhade of difference from the received topies of Chriſ- | 


tianity, or rather from the liturgy of Rome, became, 
at laſt, a legitimate cauſe for war. 

This was the only thing wanting to the ambition 
of the Popes; and, under their able hands, it was 
turned into a very powerful engine, by which to 
cruſh all ſorts of hereſies; all princes who ſhewed a 
diſpoſition to diſobey bim; and, in fine, all the 
enemies of Rome, under whatſoever ſhape they 
aſſumed. Theſe, it was ſuppoſed, were equally 
hateful to Chriſt, with the Pagans and Turks; and 


when the holy Father thought them of cet 


enough to cornbat them by means more terrible eve 
than excommunication; 155 detached his Legates al 

through Chriſtendom, to excite its various Princes 
to arms, in the ſame manner as when he meditated 
the invaſion of the Eat. Thoſe who obeyed alſo, 


were ſuppoſed to be equally meritorious with the 


(m) De Jur. B. et P. 2. 16. 18. 
(7) Puffend. Introd. à hift. T. 5. 


others, 


* 
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others; they were equally ſoldiers of Chriſt ; they 


wore the ſame badge of the croſs; and they were 
alike entitled to the remiſſion of fins. | 

In this manner it was that the See of Rome be- 
came fo terrible to a vaſt number of princes who 
attempted to ſet it at defiance : To the immenſe 
ſet of the Albigenſes, and the puiſant Count of 
Tholouſe in the beginning of the thirteenth century ; 
(o) to Frederic II. (p) whoſe diſpoſition in the Coun- 
eil of Lyons we have related at large; to his fon 
CoNRAD in 1251, the invaſion of whom was to 
confer even greater ſpiritual advantages than a pil- 
grimage to the Holy Land; (q) to MalxrEKox, 


when vous againſt the Saracens were commuted 
for an attack upon the Sicilian ; (7) and finally, to 


all who did not acknowledge the election of Pope 
Urban, in 1383, when a Cruſade was preached i in 
England, (s) 1 Spencer, Biſhop of Norwich, its 
Generaliſſimo, achieved, in conſequence, the con- 
queſt of Maritime Flanders. ( 


influence upon the Law of Nations in Euro 
which, as far as I have been able to diſcover, aroſe, 
during theſe ages, from the profeſſion of CHRISTI“ͥ 


Such, upon the whole, are the chief points oc 


 ANITY. They form an immenſe maſs of materials, 
which it has been ſomewhat diffieult to arrange; 
and I have therefore often incurred the danger of 


repetition, and certainly of prolixity, in their eluci- 
dation. The view, however, which was taken of 


wy For an able ſummary of the . on the hereſy of 
the Albigenſes, and their conſequent deſtruction by a Cruſade, 


ſee Velly. 2. 203 to 222. 


(O) Mat. Par. 767. 
(9) Statuens retributionem mirabilem, ſcilicet omnium pec- 
catorum remiſionem ampliorem quam pro peregrinatione in terranm 


fandtam facienda. M. Par. 827. 
(7) Hiſt, de Sicile. 2. 123. 148. 
(s) Rymer. 4. an. 1383. 
. . chs. 132, 133, 134, &c. 
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the ſubjet, demanded exaCineſs, and above all, 
what are called Proofs and Illuſtrations. Thoſe 
which have been adduced, I have thought ſufficient 
to ſupport the points of the theory ; and were they 
not ſo, materials are aftorded in ſuch plenty, by the 
hiſtory. of every country 1n Europe, that I have 
always been more embarraſſed in determining what 
to reject, than in ſelecting what to record. It muſt 
be confeſſed, that the matters which have here been 
preſented, are a proof that Chriſtianity, 2u 77s corrup- 
ziong, was often, during theſe times, as injurious to 
the la w in queſtion, as it certainly has been benefi- 
Cial in iss purity. It muſt be recollected, however, 
that the very point 1s the intimate connection which 
all religion whatfaever, whether corrupted or pure, 
whether true or falſe, wiil ever have with the laws, 
ublic as well as municipal, of all the nations that 
profeſs it; and I have therefore been obliged to pur- 
ſue it, in the religion before us, through all Its ef. 
fects, however adverſe, or however favourable, 
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OF THE INFLUENCE OF cHIVA IRT. 


| A Very intereſting theme preſents itſelf now to our 


enquiries, in the inſtitutions of CHIVALRY; which 
have often before been the ſubject of criticiſm, but, 
as uſual, more by way definition, and deſcription, 
than to point out their effect upon the laws of the 
world. It was the lot of theſe ages, upon princi- 
ples not unnatural, to be witneſs to the greateſt in- 
conſiſtencies at the ſame time; for at the ſame time, 
the moſt horrid and barbarous injuſtice, and the 
moſt heroic and diſintereſted acts of generoſity, are 
for ever arreſting our attention. The little progreſs 
which the European people had made in morality, 
the ſavage manners of thoſe they ſprang from, and 
the laxity of the various governments, gave looſe, 
as we have ſeen, to the indulgence of every fort of 
paſſion. Above all, the univerſal independence of 
the Barons, under the feudal ſyſtem, took away all 
reſtraint from thole who were at once ſtrong and 
willing enough to invade the peace of mankind.” 
A man of brutal manners, and narrowneſs of foul, _ 
who dwelt within the walls of a fortreſs, whence 
he could fally forth at pleaſure to the annoyance of 
his neighbours, and which afforded him a retreat 
from ſuperior force, or a ſecure depoſit tor his plun- 
der, had every temptation to.play the tyrant and 
the robber. Sovereigns and magiſtrates had long 
attempted in vain to repreſs theſe miſchiets ; reli- 
gion, as we have ſcen, had interfered, but with 
1 doubtful 
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doubtful ſucceſs; and, in this emergency, the world 
turned itſelf to every means it could invent for the 
promotion of its improvement. It fell upon one, 
which, in ſuch rude times, it muſt be owned, was 
an extraordinary, but perhaps the moſt effectual 
mode of reſtraining what had ſo long baffled more 
regular attempts. © ” 

There is probably nothing more curious to philo- 
ſophical inveſtigation, than that diſpoſition of men, 
which has often been evinced, to place all their in- 
tereſts and ambition either 1a acquiring, or in ab- 
ſtaining from, ſome one particular thing the poſſeſſi- 
on, or the loſs of which, does not ſeem, in the ab- 
ſtrat, to be worth ſo much pains as are beſtowed 
upon it. Whea this 1s the caſe, it generally goes by 
the name of the Point or Hoxouk; and though 
it ſhall be ſometimes an object to which we are not 
perſonally or naturally called, yet whenever it is 
once eſtabliſhed, the whole bent of our minds, and 
the force of our virtue, are collected into it, as into 
a focus. Indeed the hiſtory of humanity has often 
made us obſerve, that whenever, through the ſupe- 
rior temptation to do ill, an ablolute exceis of dege- 
neracy, or mere accident, the world has been pluug- 
ed into extraordinary difficulties, it has generally 
betaken itſelf to as extraordinary means for its re- 
covery. Hence the oppoſite virtues and vices are 
commonly found to be coeval ; the extremes of 
good and evil are diſcoverable in the fame period; 
and 1t 18 only when things purſue a regular and tran- 
quil courſe, that a wile moderation can exiſt. 

The miſerable ſtate of ſociety during theſe ages, 
and the atrocities that were daily committed, pro- 


duced a Pint of Hour ſuch as we have been no- 


ticing. Men ſaw the neceſſity for reformation; the 
common modes had been tried in vain ; and it was 
neceſſary to kindle enthufiaſm, to effect a cure. By 
working therefore, though in a different way, upon 

"4 =. 
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the ſame warlike paſſions which cauſed the miſchief, 
andi raiſing the fervour of the mind, through every 
motive of religious devotion, and every world] 
prejudice; Europe at length raiſed within itſelf a 
ſpirit the very oppoſite to that of which it complain- 
ed. Accordingly, if men were found, on the one 
hand, who gave way perpetually to their avarice, 
revenge, ambition, of Juſt ; there were numbers, 
on the other, who placed their point of /onrur not 
only in abſtaining perſonally from theſe, but in op- 
poſing and exterminating all thoſe who did not. 

It was hence that the laws of CnivaLzy aroſe; 
which have ſo often excited our intereſt in the nu- 
merous legends, and our admiration in the bold 
flights of poetry to which they gave birth. _ 

I ſhall leave the regular account of the particulars 
of this remarkable Inſtitution to thoſe who have 
made it the immediate ſubje& of many a learned 
and pleaſing diſquiſition; (a) and, as uſual, ſuppo- 
ſing them well known, ſhall merely examine them 
as they ariſe, according as they appeared to have in- 
fluence on the law of nations. Such influence, as 
may be ſuppoſed, (conſidering the military ſpirit of 
the inſtitution) may be traced in more direct and 
regular ſteps than any other; and, indeed, as long 
as it laſted, it will be found to have been the cauſe 
of conſiderable improvements in the mode of carry- 
ing on war. 


% 


Excluſive of courage equal to heroic ; of pati- 
ence under hardihip; of perſeverance in the a:- 
chievement of the moſt adventurous undertakings ; 
which all tended to the advantage of the knight 
himſelf; it is well known, that he was expected 
to be accompliſhed in all the gentler and more hu- 
: . | | 

(2) See Diſſertations de Du Cange ſur Joinviile Du Tillet 
| Recueil des Rois de Fr. Mem. ſur la Chevalerie par M. de 

Sainte Palaye, Favine Theatre d'Honneur. & Differt. Hift. ſur 
la Cheval. par Honors de St. Marie. 
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mane virtues of honour, courteſy, fidelity to his 
word, and kindneſs to the vanquiſhed ; qualities, 
which tended to the advantage of all other men. 


In the practice of theſe, he was educated with care 


from the age of ſeven; he paſſed through the diffe- 
rent gradations of Page and Eſquire, iis laſt again 
divided into various degrees) before he could attain 
to the ſummit of his dignity. Nor was the laſt 
honout conferred, till he had employed many hours 
in devotion, in which he fervently craved the aſſiſt- 
ance of the Deity, to fulfil the generous objects of 
his profeſſion.” | a 
The court and caſtle of every ſovereign and great- 


er baron in Europe, was filled with the beſt hopes 


_ of its youth, who were thus preparing themſelves 
for the great taſks they had undertaken ; a cuſtom, 
beſides, which enlarged the: means of education, 
and ſupplied the want of power, or want of atten- 
tion in parents to points fo neceſſary for the improve- 
ment of the world. Hence, when the knight, thus 


formed, ſallied forth to ſupport his part among 


men, the education he had received naturally 
taught them to expect a greater exertion of duty 
from him than from others; and any failure in theſe 
oints was therefore more ſeverely puniſhed. (6) 
Theſe circumſtances alone, it ſhould ſeem, enſured 
the production and ſupport of a vaſt body of the 


military all over the world; whoſe duty was to 


dayzers, of war. | 
he ſmalleſt attention to the annals of the ages 
we treat of, will point out innumerable proofs of 
this; and whatever favageneſs of temper a man 
might naturally have poſſeſſed, the PoixT or Ho- 


WE horrors, as well as to ſhine amidſt the 


(5) Villaret 1. 300. 


NOUR, 
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NOUR, and ſpirit of knighthood, had the moſt pal- 

pable and beneficial influence in generating a conti- 

nual antidote to its conſequences. ' So early as the 

middle of the tenth century, when the Emperor 
HENRY I. introduced tournaments into Germany, 
(which it is well known were the faireſt graces 
of Chrualry) it was ordained that no one ſhould 
be admitted to that moſt honourable of all amuſe- 
ments who did not profeſs Chr:/tianity, or who had 
been known to have been guilty of perjury, treaſon, 
ſlaughter in cool blood, ſacrilege, or violation of wo- 
men. (c) Certain it is, that from about this and the 
next century (to which the full birth of Chivalry is 
generally aſcribed) we are able, notwithſtanding 
the barbarities that have been related, to diſcover, 
nearly all over Europe, a change of manners which 
was evidently forced, becauſe other improvements 
did not keep pace with them, and which may fairly | 
be attributed to a chivalrous origin. In a romance, 9 
called the Wines, near five hundred years old, | 
and quoted by M. de Sainte Palaye, (d) the author 
allegorically ſuppoſes rhe valour of CHIVALIRY 
to he borne up by two wings; without which, he 
ſays, it can never take a lofty or extenſive flight. 
One of them is called Liberaliiy, the other Courteſy. | 
Of this latter, he obſerves, it ariſes from Chivalry, 4 
as from a fountain; that it comes from God; and ] 
5 the knights, over whom it flows from head to 


ot, are its excluſive poſſeſſors; they have the fee 
- ſimple of all that it waters; the reſt of the world 
have nothing but the outſide. | 
| To juſtify this allegory, we find a variety of caſes 
all through Chriſtendom, many of which wer ſhall 
have occaſion to avert to in the diſcuſſion of other 
points. The annals of our own country are full of 


(c) Heil. 1. 54. 8 
(4) Mem. ſur la Cheval. 1. 78. 


Vor.. II. 8 them; 
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them ; nor can we help remarking the ſudden pro- 


greſs of mankind to generoſity, from ſavageneſs and 
ignorance, in the conduct of William Rufus to- 
wards many of his enemies, and of the earl of 
Glouceſter towards the captive' Stephen. The for- 
mer of theſe princes, in his politics and general 
character, poſſeſſed all the barbarity of the times. 
As a knight, however, he was equal to the moſt 


courteous. Being overthrown in a combat at the 


ſiege of Mount St. Michael, and only eſcaping by 


making himſelf known, he demanded, ſternly the 


name of him who had caũſed this diſgrace, and the 


ſoldier not fearing to declare it, by Luke's face,” 


S ſaid the king, thou ſhalt be my knight, and be 
* enrolled in my checke with a fee anſwerable to 


thy worth.“ (e) At another time, having taken ore 


of the enemy's generals priſoner, and rather deri- 
ding him for want of ſkill, the general anſwered, 
that if he was once again at liberty, the king ſhould 


find he was not a man to be laughed at : upon which, 


<« well liking the confidence of his ſpirit,” ſays 


Speed, he replied, © Well then J give thee full li- 


berty ; go thy ways; do what in thee lieth; I am 
the man that ever will mate thee.” (/ 
Ihe fatal battle of Lincoln having reduced Ste- 


phen king of England to captivity, under the power 


of the earl of Glouceſter, that accompliſhed noble- 
man, though the ſtruggle had been for no leſs than a 
crown, which in former times would have inſtant- 


ly. decided the fate of a rival when priſoner, treated- 
bim with the greateſt humanity forbade all perſons 


ton eproachi or inſult him, paid him the reſpect due 


to his dignity. and royal blood, and kept him in ſaſe 


but genz/e confinement. (g) STEPHEN kimſelf had 


alſo ſhewn a great example of courteſy aud good 


(e) Speed, 439. *2 1d. ; o. 
(g) Tyttelt. 1. 207. 44 > 


faith, 


INFLUENCE - OF CHIVALRY. 99 


faith, under the ſtrongeſt temptations, when he ſuf 
fered the Empreſs MaTiLDa, whom he might have 
taken in Arundel caſtle, to paſs in ſafety to Briſtol, 
giving her the earl of Millent as an eſcort and pro- 
tector, an office, adds William of Malmſbury, 
which no true knight could ever decline, even 70- 
wards his greateſt enemy. (h) | Ro 

The ſame good principles which dictated to a. 
knight the humane treatment of a vanquiſhed enemy, 
forbade him ſtill more to attack one that was unarm- 
ed. In older times, all ranks of men had been 
confounded in one indiſcriminate maſſacre, or redu- 
ced to a ſervitude that was general; but it was be- 
neath a knight to attack mere labourers of the ſoil, 
or mechanics who could do no miſchief; and ſuch 
were the repreſentations of Beaumanoir, a Breton, 
to Richard Bembrow, an Englith officer, in 1350, 
who was ravaging the country. He told him that fo 
valiant a knight ought not act fo contrary to the 
| laws of war, and that if he really wiſhed to deſerve + 
bis title, he would attack men only who had arns in 

their hands. (i) Theſe repreſentations produced a 
challenge, and ended in the celebrated combar of 

Thirty, related with much exaCtneſs by the hiſtorian 
of Bretagne; in which thirty French, aud thirty 

Engliſh knights, fought till the latter were all killed N 

or diſabled. : . | - 

The moſt beautifüf examples, however, of the 

courteſy to enemies which was produced: by CHI. 
 VALRY, are to be found in the actions of Epwaxp 

III. and of his gallant ſon, who were the delight 
and flower of knighthood ; particularly in the con- 

duct of the former to Ribbemont, a French noble- 

man whom he had overthrown in combat; and of 


(% Will. of Malms. 2. 184. Quem cuilibet, quamris in— 
ſeſtiſſimo inimico negare, laudabilium militum mos non elt. 
(7) See D'Argentree's Hiſt. of Bretagne, an. 1350. 
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the latter towards John king of France, after the 
battle of Poitiers: both of them are too well 
known to need repetition here. () The whole life 
almoſt of the Black Prince, was paſſed in acts of 


| bravery or courteſy. None are more characteriſtic 


than that which gave liberty to the celebrated BER- 


' TRAND DU GUESCELIN, the moſt renowned knight 


of his time. This general being made priſoner 
at the battle of Navaret, which reſtored Peter the 


Cruel to the throne of Caſtile, was confined in the 


rec 


caſtle of Bordeaux, where the council of the prince 
rot unwiſely determined to detain him. Generofity 
of ſoul, however, and a jealouſy which ſprang from 


the very ſpirit of CHIVALKY, undid in a moment 
what policy had deliberately determined. Albert, 


an officer of the prince's, coming to him one day, 
aſked him if he would be offended if he informed 
him of a report that was ſpread concerning him. 
Edward telling him that he would even conſider it 
as a mark of his affection, Albert replied, © It is 
ſaid of your highneſs, that you refuſe to ranſom 
*© BERTRAND DU GUESCELIN, as you have done 
< your other priſoners, becauſe you. are jealous of 

bis valour, and are even afraid of him.” I afraid 
* of him! returned the prince, with emotion, 
*I am afraid of no one on earth ;” and immediate- 
ly ordered him to be admitted to ranſom. (/) The 
ſettlement of this ranſom alſo will give us a very 


good picture of the manners of the times. Bzxr- 


' TRAND begged the prince to conſider that he was a 
poor knight, who had nothing but what he had 


gained in the war; and the prince therefore told him 
to name the ſum himſelf. © If I muſt do fo,” 


(&) Froiſſ. v. 1. chs. 151, 152, 168. See alſo the treat- 
ment of Sir Adam Gordon, by Ed. I. who had perſonally 
engaged him. M. Par. 1002. | irs 

(% The ſtory is told at much length, and with great fimpli- 
city, in Froiſſart. v. 1, ch. 224. Vie de Bert. du Gueſc, p. 137. 
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ſays this accompliſhed gentleman, e J will at leaſt 
* name ſomething worthy a man who has had the 
* honour to command the king's armies ;” and he | 
named 100,000 gold florins. Edward refuſed ſo 
large a ſum ; upon which Bertrand fixed upon ſeven- 
ty thouſand, and added he wonld nut abate a farthing. 
This was agreed upon; liberty was glven to the 
Frenchman to go where he would, in ſearch of the 
money, upon his parole; and fo great was the eſtèem 
for him even among his enemies, that CHAN DOs, 
the moft redoubtable of them, offered him his 
purfe on this occaſion, and the princeſs of Wales 
herſelf made him a. reſent f 30,900 florins towards 
the ſum. ( Nothing can be a greater proof of 1 
improvement of manners, and the influence ot b 
walry, than the whole affair; 
The Lord Chandos, above-mentioned, was the 
\ moſt accompliſhed of the Engliſh kuights; and tho? 
more than once a determined enemy of Bertrand in 
the field, yet on other occaſions he had treated him 
with remarkable courteſy. On his combat with 
THomas of CaxTiRBURY, formerly mentioned, (2) 
he offered him his own arms, and the beſt of his 
horſes, for the battle, though againſt one of his own 
party, which were thankfully accepted; (o) and at 9 
the battle of Auray, (in the quarrel for Britanny) i 
when Bertrand was ſurrounded by the Engliſh ſol- 91 


diers, he broke through the preſs, and commanded 1 
them to ſave his life. (2) When this general was 6 
himſelf mortally wounded, ſome years afterwards, EG 
his brother having ordered the deaths of all his pri- ol 
ſoners, in revenge, he prevented the execution, ſay- 11 
ing they had but gone their duty, and that his death Af 
(*) Id. Ib. | (a) Chap MH, 9 

(o) Vie de Bert. du Guelc. 33. | | 4 

42) Id. 79 | ORs [i 
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ought 1 not to prevent him from doing juſtice to their 
valour. (9) | 
In this laſt battle alſo it was the courteſy of Cui. 
VALRY which ſaved the life of Car/onnet, the French 
commander, There was among the Fogliſh, ſa 155 
the author, a knight, who having been formerly t 
priſoner of Carlonnet, was rated at ſo high a ranſom, 
that he was totally rained, and ever after regarded 
him with mortal hatred.” In the heat of action, Car- 
lonnet fell! into the hands of five or fix ſoldiers, who. 
were going to put him to death; but the knight, 
breaking through' them, reſcued him fiom their 
hands, and called out to him, I have too much 
" honour, in the condition to which you are reduc- 
"xc oe, © remember the ill treatment I experienced 
2 from you; I,might, without ſhame, revenge my- 
ſelf, by taking away your life; but I give it you; 
and though I make you priſoner i in my turn, I pro- 
miſe you more kindneſs and eaſier terms than I 
was made to feel when in your poſſeſſion. (r)” 
Such traits of nobleneſs make us forget all the ex- 
travagances with which the Inſtitution that gave them 
birth was certainly obſcured, 

The French, as it may be ſuppoſed, were not be- 
hind-hand in courteſy ; and a circumſtance in the 
fourteenth century, though trivial in itſelf, is parti- 
cularly demonſtrative of the change which manners 
had undergone. Although the kings of France and 
England were ſuch conſtant, and oiten ſuch perſonal 
enemies, it had been the cuſtom for the tormer, to 
make a preſent to the latter, of the beſt wines of 
France for his table. In 1369, CHARLES V. thought 
it right to continue this cuſtom, kotwithſtanding a 
_ rupture between the crowns. (s) In 1475, at the con- 
| ferences of eee though E DW ARD IV. was in 


. (.) 1d. _ 
(s) Villaret 1. 393. RET | — 


arms 
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arms at the Omen againſt Lzw1s XI. he was ſup- 
plied in his camp with every thing he wanted, from 
the king's houſehold, even to torches and candles (7 
A more ſerious mark of confidence and generoſity 
had been ſhewn by PHILIP V. to EDwARD II. in 
1319, when in the ſafe conduct granted to the latter 
to come into France, all thoſe whom it concerned 
were commanded to believe him, and let him paſs 


as king of England, upon his bare affirmation. (v) In 


the next century, the TA TBO rs, and the XANTRAIL- 
LES, of the time, in ſome meaſure revived the cour- 
teſy of Chivalry, which the hatred of perpetual war 
had almoſt extinguiſned. Talbot was taken at the 
battle of Patai by Xantrailles, who preſenting bim 
to the king, demanded leave to give him liberty 


without ranſom, which was granted. In the courſe 


of that eventful war, Talbot had a full opportunity 
of returning this courteſy, by becoming in his turn 
the conqueror and the liberator of Xantrailles. (ww) 

The effect of this courteſy of knighthood upon 
men's conduct in war, is alſo exemplified by the 
rules obſerved in fixing the quantum of ranſom. 
MonTLuc, a famous knight about the middle of the 

ixteenth century, when the true, ſpirit of Chivalry 

had been revived in the world, obſerves] An bis com- 
mentaries, that he was always moderate in this point 
towards his priſoners. Cela eſt indigne, ſays he, 
de les eſcorcher juſqu? aux os quand ce font per- 
* ſonnes d'honneur qui portent les armes. (x) 

A man, writing in theſe timgs, cannot but advert 
to the ſad change which the manners and maxims of 
war of this once generous people have almoſt in a 
moment undergone: Some future inveſligator of our 


(%) Phil. de Commines. 3 Ch: 6. 

(2) Et lui dix Roys d e ee {oit de tous ce creux, par ſa 
ſimple aſſertion. Rym. 3. 825. 

(20) Villaret 3. 416. 

(x) Montluc ap St. Paleye. I. 364. 


/ $ 
1 


| ſubject 


104 ' INFLUENCE OF CHIVALRY. 


ſubject will poſſibly in other centuries have it to re- 
mark, that at the cloſe of the eighteenth century, 
when the Convention of France had boaſted that it 
had got the ſtart of the reſt of Europe by 2000 ye 
in refinement and knowledge, it paſſed a decree by 
which every Engliſh and Hanoverian priſoner ſhould 
be put to death. The moſt horrid of the barbarities 
related in the firſt ſection of the ninth chapter, are 
thus made to revive, and to be the proofs of 2000 
years ſuperior progreſs in improvement. The future 
philoſopher will alſo have to obſerve upon the gene- 
rous and dignified return that was made to that de- 
cree, and the manner in which the return was re- 
ceived; and if any thing will make him ſuppoſe that 
the wicked folly and injuſtice which governed the 
intercourſe of the Chriftians and Infidels, ſuch as we 
have ſeen it, is renovated, it will be the reaſoning of 
the repreſeatatives of this ſuperior people, who grave- 
| ly affert that humanity may be obſerved between the 
ſoldiers of tyrants; but that republicans and tyrants 
being as oppoſite as vice and virtue, no mercy ſhould 
be ſhewn between them. A difference in form of, 
government, is thus made to generate, what a diffe 
rence in points of faith had formerly produced; an 
all the horrors of the Cruſades are to be revived, be- 
cauſe the French chuſe one conſtitution, and the Eng- 
liſh another. In ow 0 is here remarked, there is 
neither occaſion, nor would it be relevant to enter 
into any particulars of the quarrel, or any perſonal 
reaſoning concerning the character of individuals. 
The obſervation might be made by a diſpaſſionate 
ſtranger, five thouſand years hence, if letters ſhould 
lk lene. on uEE Ne 
Courteſy, however, was by no means the only ef- 
fect which Chivalry produced upon the laws of the 
time. Among the foremoſt of them is to be men- 
tioned that fidelity to their words, on which all who 
had taken the oaths of knighthood, peculiarly piqued 
: | .- .. themlelves. - 
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8 4 failure in this point entailed eternal 
infamy upon their memory, and drove them with ig- 
nominy from the order; and fo great was their re- 
ſpect for an oath, a promiſe, or a vow, that when 
they lay under any of theſe reſtrictions, they appear- 
ed every where with little chains attached to their 
arms or habits, to ſhew all the world that they were 
ſlaves to their words: nor were they taken off till 
their promiſe had been performed, which ſometimes 
extended to a term of four or five years. ( 
We here then behold a palpable means of im- 
provement to the Law of Nations, which depends 
ſo much, and almoſt ſo entirely, upon good faith, 
| there being no tribunal with any power of coercion. 
Its effect in enforcing the obſervance of Treaties, was 
indeed viſible; and in the oaths which continued 
for a long time to be taken by crowned heads in the 
way of guaranty or ratification, to ſwear by his word, 
and as a irne knight, was a common cuſtom. (z) 

The well-known ſentiment of John king of France 
need ſcarcely be repeated, that if honour and good 
faith were driven from all the reſt of the world, they 

- ought to find an aſylum in the mouth and in the heart 
of princes. JoHN was one of the moſt famous 
knights of his time; and when his ſon, the Duke of 
Anjou, had broke his parole, and retired from the 1 
court of Edward III. he thought it incumbent on =_ 
him, by way of excuſe, to put himſelf once more in 
the power of that king, and accordingly made a ſe- f 
cond voyage to London, where he died. ( 19 

Nor was the bare fear in a knight to break dv = 
word, the only reaſon which men had to expect the :: 
performance of 1t, 5 i 


| wy + 
(5) Sainte Palaye 1. 236, 237. - | 4; 
(s) Te duc de Bretagne jura Vobſervance du dit Traité par la 41 
 foy de fon corps, et comme loyal Chevalier, &c. Id. 1. 135. | 4 7 
(2) Villaret, 1. 288. et infr. It does not appear, however, 4 
that he became a captive, but merely went to excuſe the fault of W 
his ſon. Rapin. 4. 310. et infr. i 
N — 
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The moſt ſevere and the moſt infamous puniſh. 
ments were decreed by Cyivariky againſt thole 
knights who had ſullied the honour of its Inſtitutions, 
Any one judicially convicted of this, not only under- 
went the common chaſtiſement for his offences, what- 
ever it was, but his ignominious baniſhment from the 
order he had diſgraced, was rendered as folemn and 
public as human ceremonies could make it. He was 
placed upon a ſcaffold amid a number of ſpeGators; 
his arms were taken from him, broken to pieces, and 
trodden under foot: the þlaſonry of his ſhield was 
effaced; and it was dragged, reverſed, at the tail of 
a horſe, through the mud. It muſt be obſerved, 

that to reverſe the ſhield of a knight, was the com- 
mon ceremony to denote his death; and this part of 
the act of degradation was therefore to ſhew, that 
when he was diſhonoured by a breach of his word, 
by cowardice, or any other infamy, he was confider- 
ed as dead to knighthood ; as a carcaſe, to ule M. Sainte 
Palaye's expreſſion, devoid of ſentiment. 

Kings, and heralds, aſſiſted at this ceremony. 
Prieſts, after having chaunted the ſervice of the dead 
over them, recited the 108th pſalm, which contains 


imprecations and maledictions againſt Traitors. 


Three ſeveral times the King, or the Herald, de- 
manded the name of the man whom they were thus 
diſhonouring. A Pourſurvant pronounced it aloud: 
and the Herald anſwered that it was no longer the 
name of him before their eyes, fince he had quitted 


it to become a Traitor, and a breaker of his word. 


(Deloyal et foi mentie.) After this, he took from the 
Pourſuivant, a baſon of hot water, which he poured 


upon the head of the diſhonoured knight, to efface 


the ſacred character which had been conferred upon 
him; and the latter was finally lowered down from 

the ſcaffold by cords, was placed upon a bier cover- 
ed with a winding ſheet, and conducted to the 
church, where the funeral forvice was again folemn- 
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ly performed over his body. It was har dly poſſiblo 
tor human invention to have imagined a ceremony 
more terrible, or more capable of ſhaking a mind, 
in which there was left alive the leaſt {park of ſenti- 
ment or feeling. (0) 

When ſuch was the pun ihment of a breach of ho- 
nour in almoſt all thoſe who acted any eminent part 
in the affairs of the world, we may readily conceive 
how much it was calculated to produce Improvement 
in its general manners, particularly in the Jaws of 
war; and ſuch public infamy, being more eſpecially 
deſigned for men who were falſe and perjured, the 
dread of incurring that reputation became a real ſe- 
curity for the contrar 

An Inftrument dated 1364, preſerved by Du Til 
let, where he gives an account of the Knights of the 
Orders, purports to be © an obligation made b 
Meſſite Jehan de Grefli, Captal of Buche, priſon- 
„er of war to king Charles V. 10 keep the pri on 
agreed upon, on pain of being conſidered as a falſe, 
e bad, and difloyal knight ; a perjured promiſe break- 
er; as a mark of which, his arms were to be re- 
8 verſed, and he himſelf purſued through all the 
* courts of juſtice.” (c) In the ſame ſpirit Rene 
duke of Lorrain, making a league againſt France in 
1486, agrees expreſsly | in his treaty, that if he fails 
in his engagements he will be content to ſee his arms 
reverſed and dragged at a horſe's tail. (4) 

It is not at all improbable that the cuſtom of giv- 
ing liberty upon parole (a very confiderable advauce) 
aroſe entirely out of Chivalry. Courteſy and good 
faith being ſo great a part of the duty of a knight, 
they induced him on one fide to grant liberty to a pri- 
ſoner upon promiſe either not to ſerve againſt him till 


(50 Vide the whole ceremony in St. Palaye 1. 316, et infr. 
(c) Du Tillet. Recueil des Rois des Fr. 318. 
(42) Garnier, Hiſt. de Fr. 2. 245. 


he 
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he had ranſomed himſelf, or to return to his vtifon 


when called upon; and on the other hand, when he 
- himſelf was taken, they procured the moſt ſcrupu- 
tous adherence to whatever engagements he made. 
Of this there are a vaſt variety of examples; ſome 
of them not 1ncurious, and all of them demonſtra- 
tive of amended manners. WALERLAND, Count 
of Saint Pol, of the imperial houſe of Luxembourg, 
being taken by the Engliſh, all ranſom was refuſed 
for him; nevertheleſs he was allowed liberty on his 
word not to eſcape, and formed one of all the par- 
ties at the Court of ED WARD III. where he married 
Matilda Courteney, a princeſs of th blood, who at 


length obtained his liberty. (e) Thomas Percy, an 


_ Engliſh knight, taken in he ſame war by the French, 


was allowed liberty to go in ſearch of his ran- 


ſom, and took an oath between the hands of four 


other knights that he would be bound to return, and 
fight with them all four at once, if he did not fulfil his 
promiſe. (/) We have ſeen the liberty given by the 
Prince of Wales to Du Gus ckIIN for the ſame 
purpoſe, and that illuſtrious General had often him- 
ſelf ſhewn a like courteſy to his priſoners, (truſting 
to the known honour of Chivalry,) particularly 1 in 
the caſe of Trouſſel; to whom he accorded, in com- 
pliance with a cuſtom which leems to have been ge- 


neral, (g) the ſpace of a year, in which to procure 
his ranſom or return to priſon. (4) 


During this interval, no one of courſe could carry 


arms againſt the party whoſe priſoner he was; and 
even though hoſtages were taken for his appearance, 
the law remained the fame. Charles of Blois, in 
1351, when allowed his parole to ſeek his ranſom, 
left his ſons in England as hoſtages for his return, 
«© Sans toute fois,” ſays an old author, © qu'il ſe puſt 


(e) Froiſſ. v. 2. £5} 16.Th. 
(2) See Chap. IX, (:) Vie de du Gueſc. 28, 29- 


ar mer 
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« armer avant que d avoir paye le prix dont on eftoit 
© convenu,” (i) In the war however of Caſtile, in | 
which the Black Prince engaged only as Auxiliary, I 
find a circumſtance which forms a kind of caſe in the 
annals of war. The Marſhal d' Andreghem had 
been taken by that Prince, and liberated on his pa- 
role till he paid his ranſom. His captor being at 
peace with all the world, the Marſhal entered into 
the ſervice of Henry the new king of Caſtile, and 
was once more taken by Edward at the famous battle 
of Navaret. The Prince reproached him with 
breach of his word, for bearing arms againſt him be- 
fore he had diſcharged his ranſom, which he ſaid 

was contrary to all the rules and laws of honour, and 
gave him a right to put him to death. The Marſhal 
replied that he had not broken his word, ſince he 
had taken arms only againſt Don Pedro the enemy of 
Henry, and not againſt him, the Prince of Wales. 
The matter was referred to the judgment of twelve 
knights, who after having taken cognizance of the“ 
affair, acquitted d'Andreghem. (+) It is not here the 
place to examine whether this conduct of the Mar- 
ſhal was ſtrictly according to the rules of war, as 
practiſed in the preſent day; I mention it merely to 
ſhew the growing regularity of the times. An an- 
tient Vandal, would not have been able to compre- 
hend the diſpute, and would have prevented its ne- 

ceſſity by the inſtant death of his priſoner. Upon 
this fabßect of parole however there was another ve- 
ry remarkable point, which was ſometimes pleaded, 
but I believe never regularly ſettled. This was the 
abſolute liberty claimed by the enlarged priſoner if 
his captor happened to die before his ranſom was 
paid. I find it in the inſtance of the Comte de 
Richemont, who being taken by Henry V. and libe- 


(i) Vie de du Gueſc. 14. 
(% Vie de du Gueſc. 132. 


rated 
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rated on his parole to return to priſon when called 
upon, is ſaid to have pleaded that the death of that 
Monarch releaſed him from his parole, and accord- 
ingly refuſed to return. (/ 


In Italy a refinement not unſimilar, was practiſed 


in the year 1514, in the caſe of Gian Pagolo; who 
having negotiated an exchange between himſelf and 


a Spaniſh General, Bernadin Carvagiale, obtained 
leave to go to Rome upon his parole to return if the 
exchange did not take place. Carvagiale died be- 
fore the exchange, and Pagola affirmed that he was 
liberated from his promiſe upon that event. (m) Both 
theſe caſes however appear unſupported by others, 


and are certainly not law according to the preſent 
practice. 


'Fhis reliance upon each other's wotd; from re- 


ſpect to the honourable Order to which they all be- 
longed m common, produced another advantage to 
the profeſſion of arms, which evincesſtill farther the 

growing confidence of men. As in the heat of bat- 
tle there might be much danger of a priſoner's being 


reſcued ; impediments were thrown in the way orf 


giving liberty on parole, and might not unfrequently 
lead to the neceſſary death of the vanquiſhed. To 


remedy this, the ſoldiers of the time in Sein heir 
faith added a regular article or condition, of Heeſcued 


or not Reſcued; (recoux vn j, recouæ ) y which 
every difficulty was obviated, and the vanquiſhed 
was to remain a captive at all events. | 

| We have ſeveral examples of this in Froiſſart. 
At the battle of Poictiers, Th-mas Vercler, an Eng- 
liſn Knight, being taken by a French Eſquire, the 
latter whoſe party were defeated, juſtly feared the 
loſs of his prey, whom he might therefore have de- 
ſtroyed on the ſpot. Veroler, however, gave him his 


(2) D'Argentrée Hift. de Bretagne 1422. 
0 Guicclard. ad. an. . 


word 
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word that recoux ou non Tecoux il demuroit ſon priſon- 
ner. (n) In the following caſe, {till more remarka- 
ble, we ſee even the capture of the captor, and yet 
ſo ſtrong an adherence to the promiſe given, that the 
obligation remained to him though in priſon. The 
whole affair is ſo characteriſtic, that it is poſſibly 
worthy being mentioned ſomewhat at length, ang in 
the ſimplicity of Froiffart's own language. _ 
The armies of Scotland and England being in each 
other's neighbourhood, the knights on either ſide 
made ſhort excurſions. Ia-one of theſe, James 
Lindeſey, a Scottiſh Knight, met with Matthew 
| Redeman, an Engliſh one, and a fierce battle enſued, 
in which the former had the advautage. Redeman, 
ſays Froiſſart, called out, © Meſſire Lindeſee je me 
e rends a vous. Voire dit le Chevalier, (d'Eſcoce) 
e TeCMUx ou non recoux. Je le veuil dit Redeman, 
vous me ferez bonne compagnie.” The terms 
were agreed upon, and Reqeman continued“ Quelle 
e chole voulez vous que je face? Votre priſonnier je 
*« ſuis, vous m' avez conquis:” Et quelle choſe vou- 


ez vous que je vous face, reſpondit Meffire © 


Jacques. Je-retourneroye volontiers, dit Meſſire 
e Matthiew, a Neufchaſtel, et dedans quinze jours, 
je me retrairay vers vous en Eſcoce, la, ou il vous 
** plaira nraſhgner journee. Je le vueil, dit Linde- 
* fee; vous ſerez par votre foy dedans, trots femarnes 
* en la ville de Hnndebourg. ( Edinburgh.) Tout ce 
* ſuy covenanca et jura Meſſire Matthiew Redeman.“ 
(o After this agreement the Knights ſeparated, the 
one to Newcaſtle, the other to continue his excur- 
hon; but preſently Lindeſey falling in with the bi- 
op of Durham's troops, was himſelf made priſoner 
and conducted to Newcaſtle, where he found Rede- 
man, who acknowledged himſelf ſtill bis priſoner, 
(un) Fro; v. i. ch. 163. 
(0) 'Froill. v. 3 ch. 228. 


2 : and 
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and they agreed to be exchanged one againſt the 


other. () PTL, | 

I fear to multiply examples, but the following, in 
the ſame author, is alſo too pointed to be paſſed over. 
The Duke of Gueldres being on his way into Pruſſia 
through Germany, was ſet upon in the road, and him- 
ſelf, with all his attendants, taken priſoners. The 
whole gave their faith to the different perſons who 


took them, and the Duke to a fimple Eſquire called 


Arvrant. (q) The Grand Maſter of Pruſſia hearing 
of this diſaſter, reſolved to reſcue the priſoners, and 


ſet out with a large company for the city where they 


were confined. The captor of the Duke being thus 
threatened, and fearing leſt he ſhould not be able to 


defend the city, reſolved to abandon it; but firſt ſent . 
for his priſoner and beſpoke him in the following 


terms. Duke of Gueldres; you are my priſoner, 


* and I am your maſter ; you are a gentleman and 


loyal to your word; you have promiſed and ſworn 
<« by your faith, that you will follow me into what- 
<* ſoever part J ſhall go. I know not whether it is 


you who have ſent for the Grand Maſter of Pruſ. 
c fta, but he is at our gates, and I ſhall not wait for 


% him. You are at liberty to ſtay behind if ſuch is 
* your will; but I ſhall carry your #azth along with 
me; you ſhall follow me to ſuch a place ;” (and 
he named a caſtle in a very difficult and diſtant coun- 
try.) The Duke ſuffered him to depart in filence, 
and accompanied the Grand Maſter to his city of 
Cammiſberg ; (probably Koning ſberg) where every 
one wondered at his adventure. He afterwards 
however began to refle& that he had not acquitted 
himſelf with loyalty and fidelity towards the Eſquire; 
(r) and reſiſting every repreſentation which the Grand 


(p) Froiſſ. ch. 129. 

(2) Luy fianca priſon, par Hy, obligation et ſerment, &c. 

(7) Il ne pouvoit veoir qu'il fiſt loyeautẽ, & ne ſacquitaſt bien 
de ſa foi: 3 b 155 8 n 4 

BE. | Maſter 
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Maſter could make him, even the propoſal to obtain 
abſolulion from his oath ;) he quitted Pruſſia, and fol- 
lowing his Maſter, as he was called, from city to 
city, arrived at laſt at the place of his reſidence. 
The duties of knighthaod were enforced with 
more efficacy, and the connection of Sovereigus 
rendered more intimate, in conſequence of ſeveral 
other inſtitutions of which it will now be our buſi- 
neſs to treat. . 
Poſſibly there are none of them ſo remarkable or 
curious as that from which ſome of the moſt cele- 
brated antiquaries have derived the origin of CH- 
VALRY itſelf; I mean what is called by Du Cange, 
Les Adoptions d' Honneur en Fils. By theſe, a Knight, 
or Sovereign, was adopted by ſome other Knight or 
Sovereign as his Son; his honours, and arms, were 
commun cated to him; and the names of father and 
ſon, conſtantly preſerved between them. 
Theſe adoptions however, which were purely of 
Gothic original, were eſſentially different from the 
celebrated adoptions of the Romans; inaſmuch as 
they were ſolely what their name 1mports, adaptions 
of honour, and conferred no right upon the fon, to 
the ſucceſhon of his father. (5) 255 
They were therefore in {tritneſs, rather alliances, 
than adoptions, and being the pure effect of good will 
and eſteem, muſt have palpably contributed to ex- 
tend the connections, and improve the friendſhips of 
„„ _ 7 2) 
There were various modes by which they were 
made; but the chief of them was the delivery of 
arms from the father to his ſon, & ceremony which is 


to be derived from very high antiquity. u a former 1 | 
Chapter (7) we mentioned in the ſtory of AL BOIN, 01 


(s) Ces Adoptions n'etolent que par honneur, et ne donnoient 


tf 

aucune droit au fils adoptif en la ſucceſſion de celui qui adoptol:. A \ 
6 . . : | 51 

Du Cange. Diſſert. 2 2. Sur Joinville, p. 258. 4 
(?) Chap. VIII. 1 ! 
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the cuſtom of the Lombardi, by which the ſon of the 

king was forbidden to fit at the table of his father, 

tl be had received his arms from ſome foreign prince. 

— the Lombards, however, the cuſtom was not 

confined, and a vaſt number of inſtances have heen 
collected, with wonderful anenracy and diligence, 
y Du Cage by which we ore it to have been 

prev alent throughout the northern nations. 

This delivery of his arms to the future ſoldier, by 
ſome prince or ſtate eminent for ſuperiority of cha- 
racter, was coveted as a very high mark of honour 
and friendſhip, as z ee plainly in the terms made 
uſe of in deſcribing it. 

77 Per arma poſſe fieri filium grande inter gentes con- 
tat eſſe preconium. (u) 

Deſaderio quoque concordie factus elt per arma 
blius. 

Ad ampliandum honorem ejus, in arma ſibi eum 
en adoptavit.” ( 

All the accounts alſo, deſcribe almoſt every adop- 
tion as having been made inter gentes, et more gen. 
tium; and the alliance, which was its evident con- 
ſequence, carried upon the face of it, the ſtricteſt 
friendſhip. 

There were indeed ſeveral other modes, excluſive 
of the delivery of arms, by which the adoption was 

made; as the cutting off a lock of hair, or the pre- 
ſent of a ſhirt, to ſhew that the father and ſon were 
to be as cloſely united in friendſhip, as the ſhirt was 
in effect to the body. There were others that ſprang 
from a leſs barbarous imagination; ſuch as the join- 
ing in prayer and the holy ſacraments. (x) But the 
chief was the delivery of arms above-mentioned. 


e ee r Os ˙ abs TE 


C) Cafſiodor. L. 4. Ep 2. 8. Ep. 9. ap. Du Cange, p. 269. 
(2%) Jornand. c. 57. ap. eund. . f 
(x) Id. 272. et mfr. | | 2 
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When this took place it was called adouber Cheva- 
lier, and in conſequence of the affinity between the 
words adouber, and adopter, the conjecture of Du 
Cange ſeems not ill founded, that from theſe adop- 
tions it was, that CHTIVALRY, or KNICHTHOO D 
aroſe. (5) e 95 

From the prevalency of the idea of adoption, a 
kind of relationſhip was thought to exiſt between 
all thoſe who had received knighthood, or (what is 
more agreeable to the ceremonial alluded to,) who 
had been armed a knight (arme chevalier) by the ſame 
perſon. The effects of this were more beneficial- 
than may at firſt be ſuppoſed, and were ſometimes 
evident to ſenſe. In 1320, Philip of Valois, having 
led an army into Italy to the aſſiſtance of the 
GueryHs, was oppoled, and reduced to great 
ſtraits by GALEAS VisconTi, who ſupported the 
party of the Gibelins. From his difficulty however 
he was relieved, ſolely by the circumſtance of their 
both having been made Rights, in other words hav- 
ing been adopted, by the ſame perſon, CHARLES of 
VaLo1s; in conſequence of which alone Galeas is 
ſaid to have propoſed a negotiation, when he might 
have attacked his antagoniſt with very ſuperior 
wroes. (2): LE ; 

The reſult alſo of this doGrine was, that thoſe 
knights who were Companions of the ſame Order, 


(and thus in a more ſtrict alliance together, than the 48 
mere Eques Aurati, or knights batchelors;) could ne- [ 
ver fight againſt one another without permiſſion of | þ 
the Sovereign. (a) Hence therefore, a new ſource = 
N . ; " P * i 1 
or the extenſion of alliances, and the reſtriction of 1 
() Il ne ſaut pas douter que la Chevalerie n'ait tis é ſon ori- _ \FF 
* de ceite eſpẽce d Adoption, qui ſe ſalſoit parles armes, et de 4 ö 
a ceremonie, que s'y obſervoit, ou l'on revetoit d' armes pour la - | 1 
guerre, celui qui eſtoit adoptE. Id. p. 270. | ES. 1 5 
(2) Sainte Palaye, I. 21. | Ee th 
| (2) Brantome des duels ap. eund. 7 
4 4 


I 2 | violence. 
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violence. Ahe cuſtom is well known, under which 
particular Sovereigns entered into a cloſer friendſhi 
together, by wearing each other's Orders, (as the 
Garter, the Golden Fleece, or the Holy Ghott „) and 
even to this day, the old language of brethren, and 
Knights Companions, 1s preſerved among all thoſe who 
wear the ſame Order. 

At one time, this adoption may be ſaid to have 
called forth the ue paternal feelings, when it ſaved 
the hie of the Marſhal de Gie, who had been con- 
demned to death; but was pardoned by the king of 
France, in conſequence, as it is ſtated, of his having 
_ tonferred knighthood upon him. (O) 

Even thoſe who only afſi/ted at the ceremony of 
knighting a perſon, conſidered themſelves in ſome 
meaſure, as connected with him; and hence, accord- 
10g to Saint Palaye, a man declined entering the liſts 
againſt another, becauſe of the relationſhip between 
them. II ſembla ſe regarder comme parrein de 
Lancelot, & ne vouloit point combattre ſon filleu].” 
(c) All theſe cuſtoms it muſt be owned, require not 
only very full proof, but the examples of them de- 

mand a conſtant repetition, to warrant any ſtrong 
concluſions as to their influence. The tenor howe- 
ver of the few that have been quoted, are at leaſt all 
one way, and if any effect aroſe from them all, that 
effect muſt have evidently been to the advantage of 
civilization, 
It was obſerved above, that princes, and men of 
afferent nations, gave into this cuſtom ; and in after 
times when various other inſtitutions had branched 


(3) Prantome des duels ap. eund. 1. 272. 

(e) Id. 1b. This however it ſhould be obſerved is upon the 
authority of a Romance, which the laſt mentioned author con- 
tends, and not altogether without reaſon, is equally entitled to 
attention, as authority for old cuſtoms, with many of thoſe ear- 
3 h on which K. hiſtorical diſquiſitions have been ſo often 
founded. 


out 
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out of Chivalry, they fell upon another mode of adp. 


tion, which has been preſerved ever fince in Europe. 
The reader is not to be told, that the whole law 
and ſcjence of Heraldry, took its riſe from Carvar- 


RY; and when armorial bearings came to be univer- 


fally underſtood, the adoption was made by the com- 


munication of the ſame coat. (4) Inftances of this, 


lie ſcattered upand down the books. In the fifteenth. 


century, Ferdinand king of Arragon, adopted the 
Count of Chimay, a Fleming, by giving him the ſir- 
name and arms of that kingdom. In the next, 
Charles V. as a mark of his ctoſe alliance with the 


Elector Palatine, accorded him the liberq of wear 


ing the Imperial globe upon his arms. (e) The State 
of Venice, granted their arms to Rene d Argenſon; 


and as a remarkable, and honourable proof of the 


fratetnity between France and that Republic, the 
Ambaſſador of the latter, upon taking leave of the 
Court of the former, was always entitled to receive 
kaighthood from the hand of the king, (/) a cuſtom 
which remained till very lately. The late Duke de 
Richlieu, for having ſaved Gens, was Created a no- 
ble of the Republic, and received a grant of its arms 


to be worn with his own ; (g) and the preſent Lord 


Malnſbury experienced, bot a ſew years ſince, the 
moſt honourable proofs of aflection and eſteem from 
the houſes of Brandenburg and Orange, in the per- 
miſſion to quarter their armorial bearings. (A) 

This cuſtom of adoptions, evidently gave birth to 
another, which indeed was nothipg but a natural 
conſequence of it; for the relations of father and 
lon, would without much reauement, produce that 


{4) Du Cange Gloſſarium. voc. Filiolatus & Diſſert. 22. Sur 


1 p. 27 
(e) Puffend. 8 a VHiſt. Un. 3.15 1. 
57 Amelot 5 la Houls, 1. 370 
{s) Velly 33 | (5 London Gazette. 
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of brothers. The cuſtom I mean, is that famous in- 
ſtitution of CyHivarky, known by the name of the 
FRATERNITY of ARMS. | 

This alſo, as has been well ſhewn by. our guide, 
Du Cange, is of Scythian original; and was wholly 
unknown to the Romans. (7) - It produced the very 
cloſeſt union, and its forms were lolemn, ſometimes 
to a degree of horror. 

Various have been the ceremonies which have at- 
tended the contraction of 3 or Treaties of 
Peace with different nations. (&) Among the antient 
Scythians, this was done by letting one another blood, 
anal drinking it, mingled together, as'a mark of the 
cloſe intimacy they had ſworn to preſerve; and this 
horrid, but aweful ceremony, was no doubt eaſily 
adopted upon all other occaſions of ſufficient ſolem- 
nity to demand it. It was thus that the particu- 
lar friendthips' of private men were ratified, and 

Twhen the knights of very old times, entered into an 
alliance of arms together, they ſometimes {caled it 
by the ſame ſort of practice. 

It chiefly prevailed however, among hat nations 
nearelt to thoſe climates whence it was firſt derived; 

or thoſe that from their neighbourhood, were obliged 
to have much intercourſe with them, and conſequent- 
ly to adopt many of their cuſtoms. Thus Baldwin, 
Earl of: Flanders,” Emperor of Conſtantinople, fo 
low down as the thirteenth century, reproaches the 
Greeks with falling in with it; © ſpurcifſimo gentilium 


* ritu pro fraterna Ae ſenguinibus allernis ebi- 
e N, (10: 


When the French alſo: were reduced to dificulties 
in the Greek Empire; they entered into a fraternity 
of arms with the king of Cuman, and the knights on 


75 D. fect. 21. Sur lil, p. 26 


Vase Diſſert. Prelim. to the Corps . by Amel. de 
1a Hou aye. * 5 


(7). Jiſlert. 21. Sur Joinvlle. 260, 


either 
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either ſide, aſter mingling their blood with wine, 
and drinking together, called out that they were bro- 
thers of the blood. Chaſcun de leur gens d'un part 
ce et d autre, ſe fiſſent ſaigner, et de leur ſang, ils don- 
c naſſent a boire, Pun a l'autre, en ſigne de fraternite; 
« difant qu'ils eſtoient freres, et d'un ſang; et anſi le 
& convint faire entre nos gens et lesgens d cieluy Roy; et 
* meslerent de leur ſang enſemble, avec du vin, et en Beu- 
“ vient Pun a Pautre; et difoient lors, qu'ils eſtoieni 
« freres d'un ſang.” (m) | Sts 
Among nations however that had advanced ſome- 
what farther in the arts of civilization, or that had 
begun to feel the mild influence of Chriſtianity, more 
humane modes of entering into theſe alliances were 
adopted. Thus in the ſouthern and weſtern parts of 
Europe, they contented themſelves with ſending each 
other preſerſts of arms; or after the manner of the 
heroes of Homer, with exchanging thoſe they actu- 
ally wore. They took the ſacrament together, by 
which they ſwore to preſerve a laſting friendſhip, 
which was ſometimes ſtill farther confirmed by 
ſwearing on their arms; hence after they had entered 
into the fraternity, they were called Jurati ad arma; 
and hence, according to Du Cange's conjecture, the 
Engliſh phraſe of Sworn Brothers. (u) 5 
Faving thus deſcribed the manner in which the 
alliance was contracted, I ſhall proceed to a detail 
of the duties which it enjoined ; and a very ſlight at- 
tention to them will ſuffice to ſhew, how powerfully 
they were calculated, by means of their wide diſſe- 
mination, to produce amendment in the law of na- 
tions. The affociated parties were bound to conſider 
one another as brothers, with reſpect to all opera- 
tions of war; they were ſworn to render mutual aſ- 
ſiſtance in all enterpriſes; whether of attack or de- 


(n) Joinville Hil. de Saint Louis. 94. Edit. Du Cange. 
( Du Cange ut Sup. * 


fence; 


Et . —— 
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fence; they promiſed | eternal friendſhip; 3 pro- 
feſſed to have but one intereſt; they could have but 


the ſame friends and enemies; they wore the ſame 


arms and livery in battle, in order that their danger, 

and their fame might be blended together; (o) and 
the acquiſitions which they made, were alw: ays ſhar- 
ed equally between them. Every thing ſhort of 
loyalty to their Sovereign, was to yield to their mu- 


tual duties; even the more ſacred flame of devo- 


tion, with Which a knight, as is well known, was 
fired when called upon by the genile ſex, was ſup- 
poſed to be ſubſervient to his duty towards his Bro- 


ther in Arms, and love itſelf was thus forced to give 


way to friendſhip. () 


With reſpect to foreign States, and knights of dif. 
ferent nations, it was with the Fraternities of Arms, 


as with the Adoptions; they were contracted all over 


the world, and ſometimes when the parties had not 
even ſeen one auother; as was the caſe of the king 


of Arrazon, and PRIIIr, the good Duke of Bur- 
gundy, in 1458. (9) Kings, and other Sovereigns, 
and even whole States, entered into them; and by 
drawing them thus cloſely i into the bonds of intereſt 
and affection, founded upon the very point of ho- 


nour; they aſt have contributed powerfully to po- 


liſh the rugged manners, and ſoften the barbarity 
which had ſo long prevailed. 


I bey viſibly interfered with many political en- 
gagements. Henry de Tranſtamore, Kink of Caſtile, 
requeſting the loan of a confiderable ſum of mone 


from the Duke of Bourbon, was refuſed upon the ſole 


ground of his being the enemy of Bouciaut, the 


(e) Id. Ib. & Sainte Palaye. 1. 224. 
(5) Une Demoiſelle ayant en vain reclamé la protection d'un 


C. valier, celui ci ſe diſculpa en allegueant le neceſſitè dans la- 


quelle i! setoit trouve pour lors, de voler au ſecours de ſon frere 
d' armes. Mem, Sur la Cheval. 1. 217. 


0 Monſtrelet ad an. 1458. 


Duke's 
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Duke's Brother in Arms (r) Poſſibly, the Duke of 
Bourbon might have been 1nfluenced by other conſi- 


derations, and only fell upon this as an excuſe. 
From that very circumſtance however, the Inſtitution - 


was of conſequence, in thus furniſhing him with rea- 


ſons for refuſal, legitimate according to the practice of 


nations. | | 5 


Theſe alliances however as has been obſerved 


did not interfere with the duties which the knights 
owed to their Sovereigns. When ever therefore two 
Brothers in Arms, were of different nations, and 
war broke out between them, the alliance was pſp 
fado at an end. () Nevertheleſs it can hardly be 
ſuppoſed, that its effects ſhould immediately ceaſe. 
Men who had probably long continued in the cloſeſt 
bonds of 1ntimacy; had ſhared the ſame dangers; 
and often, poſſibly, reſcued one another from death; 
could not be expected to meet 1n battle with the 
fame perſonal enmity, with which other warriors 


often engaged. In ſuch a caſe, though bound to mo- 


leſt one another in the courſe of a ſuperior duty; they 
would naturally endeavour to ſoften the rigours they 
were obliged to infſict, and would certainly never 
extend them beyond abſolute neceſlity. 

la the life of Du GuxsceLin by Menard, (/) 
there is an account of the ſeparation of that gene- 
ral, and Hugh de Calverley, his Brother in Arms, 


upon the breaking out of the Spaniſh war. Calver- 


ley, being an Engliſhinan, tells Du Gueſcelin, as 
a thing of courſe, that he muſt part from the alli- 
ance, but ſpeaks in the moſt friendly terms of their 
long companionſhip. Bertrand waves the ſettle- 


ment of their accounts, which he had propoſed ;_ 
tells him that it was right he ſhould follow his 


(7) St. Pal. 1. 230. 
(5s) Sainte Palaye. 1. 239. | 5 


() See p. 248. ON 


_ maſter; 
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maſter ; and ends this laſt of their amicable inter- 
views with a kiſs, © Moult piteuſe,” adds the au- 
thor, © fut la departie.” Such men could never 
afterwards have met ane another in battle, with 
more enmity than the mere letter of their duty re- 
quired of them, and thus plainly, did this curious 
and beneficial inſtitution tend to bring the maxims 
of EuRO PE to a level with the particular Religion 
and Syſtem of Morality purſued by its nations. 
Thus alſo did they come to the particular and humane 
application of that general detinition of the Laws of 
Nations which we adopted in a former chapter, 
namely, that they enjoin us to do one another as 
much good in peace, and as little harm as poſſible, 
in war, conſiſtent with our mutual intereſts. 2) h 
We have an example of this at the ſiege of 
Soiſſons in 1414. When Burnonville, the com- 

mander of the place, was ordered to death by the 
French General; numbers of the latter's officers 
interceded for bis pardon, and offered large ſums 
for him by way of ranſom. And this they did, ſays 
an old author; from eſteem for his valour, and from 
the remembrance of the many campaigns they had 
made together! in Lombardy and in France, ou ils 
avorent ete amis, et freres d armes. (ww) 

When Du Gue eſcelin alſo, | 10 often mentioned, 
was leaving Bourdeaux in order to raiſe his ranſom, 
he was offered thirty-thouſand livres towards it by 
his friend Hugh de Calverley, who happened to be 
on the ſpot. Calverley reſted it upon the unſettled | 
account which he ſaid was between them for plun- 
der and priſoners, in which he had remained his 
debtor. (x) 

There was another point of Chivalry, which muſt 
have allo tended much to introduce perional friend- 


00 Sas Chap. II. | | 

(20) Chron, de St. Dennis ap St. Palaye, 1. 278. 

(x) Vie de B. de du Gueſc. 137. 4 
thips 
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ſhips between the warriors of the times. As the 


knights were perpetually paſſing from one country 


to another, in ſearch of objects worthy their prow- 
eſs, and which might give them opportunity te 
fulfil their oaths ; they were naturally thrown more 
into an intercoürſe with other nations than they had 
ever been before. By theſe means, they acquired 
a mutual eſteem for one another; their prejudices 
were by degrees ſoftened down; and. the perſonal 


ferocity with which their anceſtors had generally 


plunged into battle, was inſenſibly worn away. Ex- 


eluſive of this, by being in a foreign land, and often 
in the midſt of danger and diſtreſs, they were fre- 


quently under the greateſt obligations to perſons 


whom, but for this, they poſſibly might have been 


taught to hate. It indeed had a plain effect upon 
the very terms and inſtitutions of CHIVALRY and 


whenever theſe military wanderers had received 


marks of | hoſpitality or other kindneſs in diſtreſs, 
they ſwore eternal friendſhip to their benefactors, 
- profeſſed themſelves to become their grateful knights; 


and accordingly were expreſsly called Chevalicrs di 


| Keconnoifance. ()) 


HFlitherto we have conſidered the influence of 
Rivalry, merely as it concerned the conduct ot 


individuals; we have {till to examine it, as it affect- 
ed the general operation' of States, when they were 
called into action againſt one another. In this, the 
molt obvious feature is the care and regularity with 
which they warned one another of their intention 


to put on the character of Enemy. The od Roman 


punctilio in this reſpe&t, which had been totally 
overlooked among tbe Scythian nations, whoſe 
indiſcriminate paſſion for ſlaughter deemed it unne- 
ceſſary; revived with augmented vigour, during the 


growth of Chival/ry. It was beneath the bonour- 


( Mem. ſur la Chev. 1. 235. | 


— 


1 
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able enmity of a Knight, who was ever ſcrupulouſly 
ruminating upon what was ex pedted of his charac- 


ter, to invade an enemy unawares; he ſcorned to 


take advantage of him, even in the heat of combat; 
much leſs could he deliberately make an attack 
which all the rules of courteſy would have forbid- 
den. When driven therefore to open war, it Was 
a neceſſary conſequence to inform his enemy of it, 
and the intention was denounced in the moſt ſolemn 


manner by an officer whoſe function was generally 


conſidered as ſacred and inviolable. Hence aroſe 
modern Declaration of War by Heralds and Pourſut- 


wants ; a ceremony which, it muſt be owned, ſeem- 
ed originally to ſpring from magnanimity alone, 
without any more refined views of firſt demanding | 


reparation, or the neceſſity of authorifing legitimate 
war. But whatever was the motive, the effect was 
the ſame; and the world made no ſmall flight from 


that abyſs of diſorder, which had ſpread over it 


during the earlieſt ages, in introducing this neceſſity 
for a declaration of war, before hoſtilities W com- 
menced. 8 

We have a full a of this, in the war be- 


_ tween Edward III. and Philip of Valois. The 


celebrated Walter Manny, in the true ſpirit of Chi- 
valry, had ſworn tc the ladies that he would be the 
firſt to enter France and take a town. 

The ſame ſpirit however, forbade him to ſtir a 
ſtep, till the numerous negoctations that were pend- 
ing were determined; and a declaration i form, 
being at laſt ſent by the biſhop of Lincoln, he wait- 
ed, fays Froiffart, till he knew, or at leaſt gueſſed, 
that | it had been publiſhed, and not till then, broke 
in at the head of forty lances. (2) 

Theſe declarations were made in various ways; 
for the moſt part by e and lometimes by 
leller. 


) Froiſſart, v. 1. ch. 37. 
The 
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The declaration of CHARLES V. againſt Ep- 
ARD III. is minutely deſcribed by Froiſſart. It 

was done by a leer, the bearer of which was only a 
ſervant; who upon coming into the prefence of the 
king, fell upon his knee, and entreated him to read 
the contents of his packet, which, as he obſerved, 
he neither did, nor ought to know. 

The king was ſurpriſed at the flage; and more 
at'the letter being borne by a common ſervant ; he 
ſhewed it to his Council; they examined every part 
of it, turned it on every fide, and at length, n 
obſerving the Seals, pronounced it genuine, and gave 
orders accordingly for the war. (a) | : 

In the declaration of EpwaxD IV. againſt Lewis 
XI. we find the very eſſence of regularity. It was 
written, ſays Commines, in fine language and ſtyle ; 
and ſent by Garter King at Arms. It required him 
in expreſs terms, 0 deliver up the kingdom of France 
to kim as his right, in order that he might reſtore to the 
Church, the Nobles, and the People; their antient liber- 
ty. In the caſe of refuſal, he proteſted that all the 
evils of the war would fall upon the head of LxwIS. 

The King received the Herald well; and diſmiſs- 

ed him with a preſent of three hundred crowns, and 
thirty yards of crimſon velvet. (6) 

In the twelfth chapter, we ſaw the extent and 
prevalency of private wars under the Feudal Syſtem, 
and theſe although carried on by mere ſubjects, were 
however conducted with all the formalities that at- 
tended the more important quarrels of nations. The 

_ neceſſity and form of the declaration were points, 
as it was obſerved, univerſally laid down; and as 
the practice of private war, was one of the earlieſt 
and moſt univerſal in Europe, and the uſe of He. 
ralds, and theſe ſolemn declarations, was at its height, 
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(a) Froiſſart, 1. ch. 252. 
(5) Commines, L. 4. Ch. 5. 


as 
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as a feience, ſome time after the commencement 
of the period before us, it is not improbable that 
this general practice of independent nations, aroſe 
out of cuſtoms firſt adopted by inferior vaſſals. (c) 
The ſeventeenth chapter of the Golden Bull, which 
regulates the manner of commencing war among 
the German princes, (d) contains ſuch excellent 
priaciples that the moſt civilized States might derive 
improvement from their inſpection. 8 

Eos, ſays the law, qui de cætero adverſus 
ce aliquos, juſtam diſſidationis cauſam ſe habere fin- 


6 gentes, ipſos in locis ubi domicilia non oblinent, 


ce aut ea communiter non in hibitant, intempe ſtive diſſi- 
4 dant ; declaramus damna quecumque per incen- 
« dia, ſpolia, vel rapinas diffidatis inks, cum honore 
«© ſuo inferre non poſſe. 5 | 


II.“ Et quia patrocinari non debent alicui Frans 


ce et Holus, præſenti conſtitutione in perpetuum va- 
< litura ſancimus, diffidationis hujuſmodi quibus 
*© cumque dominis aut perſonis, cum quibus 
ce aliqui fuerunt in ſocietate, familiaritate, vel ho- 
< neſta quavis amicitia converſati, fc factas vel 
* ffendas in poſterum non valere; nee licere prætextu 
* diffidationis hujuſmodi cujuſlibet quempiam inva- 
« di per incendia, ſpolia, vel rapinas, niſi diffidati- 
«© onis per tres dies naturales ipſi diſfidaudo perſonali- 
te fer, vel in loco quo habttare con ſuevit, publice fuerit 
c jntimata; poſſitque de intimatione hujuſmodi, per 
& teſtes 1doneas fieri plena fides. Quiſquis ſecus 


. quempiam diffidare vel invadere modo præmiſſo 


fy. 


e preſumpſerit, infamiam eo ipſo incurrat, ac t nulla 
diſſidatio facta efjet. (e) 1 

But of all the cuſtoms of war, which drew their 
origin from the ſpirit of Chivalry, no one is more 


remarkable than that noble confidence in one ano- 


N 


c 


(e) See Chap. XII. 
(4) Anno. 1356. 


* 


(e) See the Golden Bull, Cap. zvii. de Diffidationibus. ap. 


Du Mont, 


ther 
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ther diſplayed by enemies, in agreeing to meet re- 
gularly in battle at a particular time and place, ſub- 
ject to particular conditions. | 
The ſame magnanimity which deemed it neceſ- 
fary to warn an enemy by a regular declaration 
againſt him, went fo far, aiter hoſtilities had com- 
meneed, as to tell him the preciſe-hour, and the very 
ſpot of the mtended attack. Sometimes alſo the 
hiefs would fly out of the ranks. to meet one ano- 
ther. They were generally known by their arms, 
or they themſelves, before the ſhock, diſcovered to 
each other, their names and reputations for feats of 
Chiuvalry, in language and manner reſembling the 
heroes of Homer. At the battle of the bridge of 
Luſſac, the celebrated CHAN DOs, while in the act 
of attacking them, accoſted St. Julian and Carlon- 
net, the French leaders, in the following terms: 
It is now a year and a half ſince I have ſought you, 
and God be thanked you are now before me; we 
will now ſee who is ſtrongeſt in this Country, you, 
„or I; my name is Johx CHanDos; I have 
« heard of your great feats in arms, and you have 
here an opportunity to prove your reputation.” 
(f) 
Am the numerous battles and fieges which 
every day took place, during the fame war of Ed- 
ward III. againſt France; we 3 frequent occa- 
ſion to obſerve this great regularity : In 1339, the 
armies of that prince, and Philip, drawing near to 
one another 1a Picardy ; there went, ſays the hiſto- 
rian, on the Wedneſday, a herald to the French 
camp, to tell the king that EDWARKD of ENGLAND 
had halted in the field, and ſent to demand battle 
with him, power againſt power. King Philip wil- 
lingly accepted the challenge, fixed upon the F riday | 
following for the combat, and the herald returned 


Y Froiſſ. v. 1. ch. 276. 
to 


* 
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to the Engliſh camp well furniſhed with beautiful 
mantles of far, which had been given him by the 


king of France and his lords. (g) The ſame cere- 


monies were practiſed, near a century afterwards, 
previous to the battle of Agincourt. Heralds had 
come frequently to the king of England with offers 


of battle from the French. Henry contented him- 


ſelf at firſt, with ſaying that he would not avoid 
the combat. On the 22d of October however, 
14 15, another challenge being ſent, he accepted it, 
and made a preſent to Mountjoy St. Denis, (J) 
. who brought it, of a robe worth two hundred 
crowns. (i) The ſame practice occurred again, pre- 


vious to the battle of Verneuil, won by the Duke 


of Bedford in 1424, (4) and the famous battle of 


Flodden Field was fought by a like appointment. 


Previous to this laſt, the Ear] of Surry, ſays Speed, 


ſent Rouge Croſſe to king James, with proffer of 


battle, 7o be done upon Friday the month of Septem- 
ber, (1513). The herald alſo bore a meffage from 
the Lord Admiral, that he was come in perſon to 
Juſtify his act againſt Andrew Barton, and would 
abide the laſt drop of his blood in the vant guard 
of the field. (/) This Andrew Barton had been a 
famous pirate, and while the two nations were at 
peace, had been attacked, and ſlain, 7 a private 
expedition of the Admiral, then only Sir 'Thomas 
Howard, which had been much reſented by James ; 
and we have here a freſh inſtance of the manner in 
which the differences of Indiiduals entered into and 
coaleſced with public national quarrels. 


(s) Frolſſ. v. 1. ch. 41. 
(k) 


The principal Herald among the French, anſwering to our 


Garter King at Arms. 

(i) Villaret. 3. 170. 
() Monſtrelet. | 
(!) Speed. 767. 


4 


2 3 There 
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There are various other examples of the practice 


we are recording, which as it has been ſufficiently 
illuſtrated, it would be unneceſſary to mention far- 
ther. (n) But we cannot quit the point without 
taking notice of a caſe particularly evinſive of this. 
ſpirit in the celebrated letter of Henry de Tranſta- 
mare, to the Black Prince, in 1367, when the latter 
was about to enter his kingdom in order to reſtore 
peter the Cruel. We wonder,“ ſays the Caſtilian, 
* at the reaſon which can induce a prince of your 
©* power to invade the poor territory which God 
© has given us, but as we know you poſſeſs the fa- 


« your and fortune of arms, more than any other 


« prince of your time, and that you therefore ar. 
e dently ſeek the combat; we requeſt you to point 


© out by what paſs you mean 2 emen vur coumtry, and 
e we will meet you there and give you battle. ()“ 
Theſe challenges between whole armies, which 
ended generally in what are called pitched battles, 
aroſe I think evidently from that ſpirit of the times, 
which induced men to ſeek perſonal. combats or 
duels, one againſt the other. The wide prevalency 
of the cuſtom of Duellinx among our anceſtots, in 
judicial, as well as mylitary matters, is too. well 
known to be diſcuſſed ; and this cuſtom transfuſed 
itſelf eaſily into the quarrels of nations. Kings, 


and Generals, were not unfrequently the moſt diſtin- 


guiſhed knights of their time; and when they met 


at the head of armies, they were often more willing 


to ſnew their perſonal proweſs in the liſts, than their 
powers of generalſhip, in combining and 5 
the force of their troops. It was beſides cuſtomary 
in thoſe times, for the perſonal quarrels of theſe 
high characters, to be the fole or chief quarrel of 


(n) See however Monſtrelet. v. 2. 2d ann. 1441. when the 
Duke of York challenged Charles VII. to a he buttis, on the 
banks of the Oe, | | 

(12) Froill. V. 1 Ch. 237. | | 
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the nations they commanded ; and from both theſe 


dauſes aroſe the cuſtom of challenges to ſingle com- 


phat, between the leaders of armies, ſo univerſal 
in the practice of the earlieſt nations. IIluſtrious 


inſtances of this; are prominent in the hiſtory of the 


world. One of them, in the eleventh century, oc- 
curs in the challenge of the Emperor Henry IV. 


ro the Duke of Swabia, upon a report, ſpread by 
the latter, that he meant to aſſaſſinate him; (o) and 


im the twelfth, it is ſaid that Philip Auguſtus offered 
to ſettle his differences with Richard I. by a combat 


of five on a ſide; a challenge which Richard ac- 


cepted, pr oed the lu kings ſbonla be of the num: 
ber. () 
When Epwan p III. challenged the realm of France 


from Prairie of VAIOISH; in order, as he ſaid, to 


ſpare the effuſion of Chriſtian blood, and the evils, 
which they were bound as much as poſſible to pre- 
vent, from falling on their kingdoms ; he propoſed 
by a Herald: to terminate the difference, either by 
Auel, or by a combat of one hundred on each fide. 
He addreſſed the cartel fimply to Philip of Valais 
withon the addition of his title of king of France zt 
which made him return; that he was not bound by 
[aw to take any notice of ſuch ſort of addreſs ; ne- 
vertheleſs, if Edward would flake the kingdom of Eng- 


land againſt that of France he would enter the liſts. 


(9) A ſimilar eonduct was obſerved by Henry V. 
ſome little time before the battle of Agincourt, who 
challenged Charles VII. to battle, the kingdom to dt. 
pend upon the iſſue of the conteſt. (7) 
The uſurpation of the father of this laſt king, pro- 
duced a challenge, and a regular declaration of war 
from two private noblemen, friends of Richard II. 


(o) Heiff. 1. 3. N Diceto. 676. 50. 
(9) Tho. Walling: 149. . | 5 
| 5 Speed, 64. Keymer ö 19. 314. 
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wWho in the very ſpirit of knighthood, ſtood forth as 
his champions on this occaſion. The firſt was from 


the Duke of Orleans, who reproached him with the 


death of the king of England, and bade him fix up- 


on any place between Bourdeaux and Angouleme, 
there to combat with a hundred kmghts of a fide. 


Henry anſwered by giving him the LIE piRgct. 
„By the honour of God, of our Lady; and St. 


« George,” ſaid he, you lie falſely and foully, when 


i you ſay we have had no pity on our late Sove- 


« .reign.” (s) The declaralian of war, was from the 
Count of Saint Pol, and was conceived in language 
the moſt regular and preciſe. He accuſes him in di- 


rect terms, of the murder of Richard, which (the 
king being his friend and Brother in law) he ſays; 


5 ſhould think EY worthy of the indignation 
** of the Deity, and of all honourable perſons, if he 
e did not revenge.” Wherefore, ' he continues, 
par ces preſentes, vous fais a ſavoir, qu' en toutes 
*© maniers que je pouvay, je vous nuiray, et tous les 
** dommages, tant par moi, comme par mes parents, 
“tous les hommes et ſujets, je vous feray; doit en 
« terre, ou en mere. (i) 


But the moſt celebrated example of this kind, ap- 


pears in the courſe of the quarrel for Sicily, between | 


Peter of Arragon, and Charles of -Anjou, m 1283. 


The unfortunate CoNRADDIN, whoſe 1 has al- 


ready been touched upon under another 


ead, (4) 


when he aſcended the ſcaffold at Naples, threw his 


glove among the people, and begged that whoever 
got poſſeſſion of it, might cary it to his Couſin the 
prince of Arragon. The laws of Carv arky, which 


were thoſe of the times, gave much conſequence wo - 


this action, unimportant as it would appear in mo- 
dern days; to throw down and take up a grove or 


(0) Villaret, 2. 410. 
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gauntlet,” being confidered as nothing leſs than an of. 
ter, and acceptance; and the ſlender title of Peter, 
received no ſmall ſupport from it: (v, A fierce war 
broke out between the rivals; in the courſe of which, 
the Arragonian being driven into great ſtraits, with 
his whole army, ſent a challenge to Charles, to end 
their difference by a combat of an hundred on each 
fide. The fpirited Angevin, though at that time fix- 
_ ty-three years of age, (w) made no fcruple to accept 
the propoſal; all general hoſtihties were immediately 
fuſpended; and commiſſioners were appointed to 
draw up the conditions, by which it was agreed that 
the vanquiſhed, or he who failed to come to the 
field, ſhould be eſteemed perjured ; falſe ; unfaith- 
ul; a traitor ; eternally infamous; unworthy the name 
and honour of a hing; and incapable of all dignity. (x) 
A be king of England, Epwaxrp I. was requeſted on 
this occaſion to be judge of the lifts, which he per- 
fonally declined; he however affigned to them a 
field of combat in the plain of Bourdeaux, a neutral 
territory, and his Seneſcha! was ſent to hold the 
Court in his name. It was in vain that the Pope in- 
terpoſed in this affair, by ſhewing Charles that the 
propoſal of the king of Arragon had been merely to 
gain time; by excommunicating the latter prince; 
and threatening even himſelf with the ſame fate if 
he proceeded: The honour of Charles was pledged, 
and he would for ever have been a ſtain to CHIVAI- 
xx had he declined a challenge which he had once 
accepted. He therefore appointed his fon, regent 
of his kingdom; provided his army with proper ge- 
nerals; and repaired 16 Bourdeauy with bis hundred 
knights. 1 5 
The event of this remarkable affair is not without 
eurioſity, and has given occaſion for much diſpute 


(v) Giannone. x9. 2. (w) Burigny, 2 210. 
(x) Rymer, 2. 227. 228. 229, | 


between 
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between the Spaniſh and French hiſtorians. It is 
agreed on all ſides however, that the king of Arra- 
gon repaired alſo to Bourdeaus, and appeared before 
the Seneſchal (ſome ſay in the diſguile of a ſimple 
Eſquire) the evening previous to the day of combat. 
He here declared that he had certain authority, for 


ſuppoſing the king of France, the nephew of Charles, 


(who it is alſo agreed had approached the Englith 


frontiers welFattended,) meant to ſurpriſe him; that 


he therefore could not go into battle in proper ſecu- 
rity, and he thought it right to retire from ſo hoſtile 
a neighbourhood, leaving in the hands of the Sene- 
ſchal, his caſque, bis ſword, and his lance, as marks 
of his appearance The matter here ended, and 
both kings filled the world with manifeftoes : thoſe 
of the Spaniard, directed againſt the king of France; 
thole of Charles, reproaching his antagoniſt with 
cowardice and perfidy. 17 
In the courſe of the ſame quarrel, about a hun- 
dred and fifty years afterwards, another challenge 
enſued between the heads of theſe rival houſes; and 
though differently related by the writers of the two 
Parties, there 1s a conſiderable proof of regularity 
in both. One account ſtates, that Rene duke of An- 
jou, the pretender to the crown, challenged 4/5hon- 
fo king of Arragon to fingle combat, which was at 
firſt reſuſed bercauſe their ranks were not equal, but was 
afterwards accepted. The meeting however was 
prevented by the nobles of Rene, on the plea tha? 
their intereſts being concerned, he had no right to engage 
without their con font. 
> According to the other relation, the challenge was 
not to Angle combat, but to a general battle. Alphon- 
| ſo accepted 1 It, inſiſted that the challenged t had the pri- 


() For the challenges and articles of combat in this affair, 


ſee Rymer, ibid. for other particulars Nangis. Contin. of Join- 
ville. an 1283. Vet, 3. 398. et infr. 
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vilege of appointing time and place, and fixed upon 
the plain of Nola, where he waited for Rene eight 
days. On the other hand, Rene claimed the right 
to appoint time and place as being the challenger, and 
ſent to tell Alphonſo that he would attack him in his 
camp. The affair went off upon this point; but 
however it might have been determined, the diſpute 
itſelf diſcovers a great advance in the laws of war. 

As theſe combats moſt probably took their riſe 
from the practice of duelling in judicial matters, it is 

not unwarrantable to imagine that they partook 1 in a 
great meaſure of the ceremonial obſerved in the lat- 
der. The following oath, adminiſtered by the War- 
dens of the liſts, is a curious part of it, and well de: 
ſcribes the diſtruſt, and ſuperſtition of our anceſtors. 
« A de B. ye ſhall lay your hand ayen on the holy 
© gol) pels, and ſwere, that ye ſhall have no moo wep- 
© nes, or poynts, but tho that had been aſſigned you 

« by the conſtable and mareſchall; that is to wite, 
<« gleyve, long fwerd, ſhort ſwerd, and dagger; N 
no knyfe, . ſmall ne grete, ne none engine, ne none 
othir inſtrument with poynt. Nor ſtone of vertue, 
nor hearbe of vertue, nor charme, nor expere- 
ment, nor none othir enchauntment by you, nor 
for you, whereby ye truſt the better to overcome 
C. de D. your adverfarie that ſhall come ayens you 
0 within theſe liſts in his defence.“ (2) 

In general, the reward of the Victor in theſe com- 
bats, was ſomething ſubſtantial and fixed before 
hand, excluſive of the honour acquired. The ran- 
ſom of the vanquiſhed, in caſe he was left alive, 

. to him of courſe ; and in that caſe alſo +6 
body, a: as a mark of entire ſubmiſſion, was to be car- 


(s) Dugdale Orig. Jet. p. „ 82 See alſo other curious parti - 


culars from 75 to 86. 
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ried 85 of the field as if he had been actually 
ſlain. (a 

In the combat between Du Gueſcelia and Truſſel, 
a hundred gold florins was ſtaked to be paid by the 
vanquiſhed asa treat for the perſons who had charge 
of the liſts. | 


In a combat of 3 Engliſh againſt feven French 


knights near Bourdeaux, in 1402, it was ſtipulated 


before hand, that each of the vanquiſhed ſhould pay 
a diamond ring to the victor. (b) 
In the challenges above mentioned, we ſaw whole 
* kingdoms propoſed as a ſtake, to remain with the vic- 
tor, and hence J think very probably aroſe another 
cuſtom. of Cyrvarry, which without doubt has 
been the foundation of our preſent laws of war. It 
was a received practice it ſeems, when a place that 
was beſieged was hard preſſed, to offer to ſurrender, 
58 provided no army came to its relief within a fixed 
„ period;” and ig caſe it did, the beſiegers were 
bound © to wait for it, give it battle, and the place 
« was to remain with the victor.” This pointislaid. 
down by M. de Saipte Palaye, (c) though contrary 
to his uſual practice, he gives no examples of it. I 
however diſcover one exactly in point, and there 
are a variety of others which approach very near it. 


In the year 1373, the French preſſing the ſiege of 


Breſt; the garriſon agreed to ſurrender, if within 
e fix weeks an Engliſh army did not arrive, ſtrong 
c enough to meet them 1 in the field, and give them 
„5 8 


(a) See the iti of the e between Du Gueſcelin 
and Thomas of Canterbury, where the latter, having his life 


given him, was nevertheleſs borne out of the lits as if he was 


dead Cgſtoit la coutume, adds the author, d'emporter ainſi Jes 


| vaincus, quand leur ennemy, leur avoit donné la vie, uw qu ls 


m eufſent pas eté bleſſez. Vie de B. Du Guelc. 55. 
(5) Villaret, 2. 411. 
0 Mem. ſur la Cheval. 1. 196, 
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The ſuccouring army was alſo bound, © not to 
ee throw any relief into the place, until they had ac- 
ce tually waited the iſſue of the combat ;” and hoſ- 
tages were given for the performance of the whole. 
Within the time, the EARL of SALIs BUR arrived 


5 with a large fleet, but few ſoldiers; and the French 
| General, Do GUESCRLIN, who lay encamped in ex. 


pectation of his arrival, ſent to him to give batile 


according to the agreement. The affair forms 4 coſe 
in the laws of the times. SarrsBURY remained ſeven 


days within ſtrong intrenchments, without fuecour- 


ing the town, or attacking the French; but on the 


ſeventh, he ſent to tell Du Gueſetlin, that be muft 
fight that very day, or the next he would throw in 
the promiſed ſuecours. The Conſtable accepted the 


challenge, but Saiszuxr then pleaded that his 


men were chiefly, Sailors, and that he wanted Caval- 
ry, with which he even required his enemy to fur- 


niſh him; at all events proteſting that as he had none, 
he would not ſtir from his intrenchments, which the 


other was bound to attack or give back the hoſtages. 


Neither the one nor the other was done; -and great 


debates- aroſe upon this in the Engliſh camp; one 


party contending that if they did not go out to give 


battle, they could not, according to the conditions, 
relieve the rown; d) the other affirming that it was 
fufficient they were upon the ſpot, and ready for ac- 


: tion; that the field of battle was not ſtated; ard that 
every good general endeavoured as much as poſſible 


to chuſe his own ground. [This laſt opinion carried 
it, and the place was ſuccoured at the expiration of 
the time. On the other hand the French contended, 


8 that the words 70 grve battle, meant an offenſive ope- 
1 ration, and not che defence of intrenchments; that 


(2) It is to bi obſerved that the Engliſh "RE all along maſ- 
ters of the Sea, could have ſuccoured the town when they pleaſed, 
and were only reſtrained by che laws of their agreement. 


SALISBURY 
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SALISBURY was bound to attack them, and not wait 


for the attack himſelf; and as the town was relieved, 
contrary, as they ſaid, to the Treaty, they marched 
off the field without parting with their hoſtages. (e 

The affair is not without its difficulty, but which 
ever —1 it might have been ſettled, to be able to 
ſtart ſuch difficulties diſcovers a pointed advance in 


laws of war conſidered as a Science. During the - 


fame war, ſeveral other ſieges exhibited the ſame 
ſort of practice, as that of Derwa/, () where the 
conditions not being fulfilled, the hoſtages were put 
to death; and of Mozgac, where no relieving! art 

appearing, the place was, ſurrendered. (g) The cul- 


tom appears ſeveral times afterwards, 40 indeed is 


well known in the annals of modem war. At the 


famous ſiege of Harfleur in 14 18, the ſoldiers taken, 
were allowed their liberty, upon promiſe to repair 
to Calais as priſoners, © provided the king was not 


e overtaken in his march thither and defeated by a 


* hoſtile army; (4) and the people of Bourdeaux 


being much reduced in 1451, a regular treaty was 
drawn up for the ſurrender of the whole of Guienne, 
in caſe the king of England did not, within a cer- 


. © tain time, fend an army ſufficient to protect the 
* town, to give battle, and to defeat the French.” 


In conſequence of this the French army on the ap- 
pointed day preſented themſelves before the walls; 
proclamation was made ſeveral times by the inhabi- 


tants, ſummoning the Engliſh to afſift them ; and at ſun 
ſet, none appearing, - the French retired within their 
camp, and the capitulation was executed the next 


day. „ | 


() Vi de de Bert Du Gueſc. Fr 244, 245» 
(f) See Chap. IX. Froiſſ. v. ch. 320. 
(ka) Villaret, 


() Villaret, 4. 247, 249. The words of the proclamation 
Vere, Secours dec: ceux d "I pour iceux de B- Ur deauece 


Such. : 
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Such is the pointed regularity and improvement 


which the Law of Nations received, from the cele- 
brated inſtitutions of CHI VALRY. Inſtitutions which 


have long gone by, and faded before the general im- 


provement of manners which time has brought on. 

In the ages however when they flouriſhed, - they 
were of eſſential conſequence to the well-being of 
the world, and as far as they went, ſupplied the place 
— WE: 3. ont 
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"CHAP. XV, 


| or e INFLUENCE OF TREATIES AND: CON + 


forced ; the latter, when they were corrupted by an 


— 


VENTIONs. 


/ 


Tux 51 rern Kovigh it introduced a 


more regular order of things, can ſcarcely be ſaid 
to have improved the Law of Nations. CHRISTI- 
ANITY, as we have ſeen, did both good and harm; 
the former, while its precepts were properly en- 


ambitious Church: CHIVALRY tended 1n the moſt 


direct manner to amend it; and at length by I REAs- 
1IEs and poſitive Conventions, Nations were ha. 


bituated to attend to it, with that minutenefs of in- 


veſtigation which approached to Science. It is of 
theſe laſt that we have noy to treat, and though the 


materials which the earlier ages afforded, are barren 


in compariſon with thoſe of later times, the — 7 
will not be altogether ungrateful, e 


By Treaties and Conventions, I do not mean mere- 
ly thoſe Agreements which men fell upon, in order to 
bring about a ceffation from War; but all thoſe 
DzzDs, (whatever they were,) by which ſome un- 
certainty was put out of doubt; ſome contingent dif- 


. ficulty ſmoothed away; and the natural rights of 
mankind nor  unfrequently trenched upon, in order the 


better to enjoy thoſe that remained. This had long 
been adopted by what was called the municipal law, 
and ſociety was yet young when it was widely diſſe- 
minated. Yet the Law of Nations, as we have ſeen, 
had gone on long before the Sovereignties of the 
l had thoughts of fixing, by ſolemn Convention, 


Way 
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any part of the uncertainty of the ſtate of nature, in 
which they were ſuppoſed to continue. | 
As however the Individuals of a particular Socie- 
ty, for its better ſupport, made daily invaſions upon 
the law of nature by conſent ; ſo the States of the 
world found they could uphold the kind of Society 


which they obſerved among one another much bet. 


ter, by conſenting to things which by the law of na- 
ture would at leaſt have been left doubtful. 

Amid the barbarous eruptions, and during thoſe 
violent throes which gave birth to the preſent States 
of Europe; ferocity, and the right of the ſtrongeſt 
were ſo predominant in all operations, that men were 
extremely irregular even in the ſavage cuſtoms which 
governed them. They thought very little indeed, 


of proceeding upon any fixed rules, and {till leſs of 


the refinements which are generally their attendants. 
Some ſort of agreements no doubt they had, for the 
better conduct perhaps of their military operations; 

and when exhauſted in their endeavours to deftro 
one another, they might be made to comprehend the 
nature of a Peace, or rather of a Truce. But of the 
utility of thoſe conditions which were to decide up- 
on future conduct, or which admitted of any nicety 
in their conſtruction, they ſeem never to have been 
aware... 5 3 
It was reſerved for the ages before us, to witneſs 
the birth of thoſe complicated intereſts, in conſe- 
quence of the growing connections and the Conven- 
lions of States, the knowledge of which it required 
no little attention to obtain, and which in later times 
compoſe that extenſive and intereſting Science called 
the DROIT PUBLIC. Even in this period, the difh- 
culty of ſettling a number of contending rights 
among violent and unenlightened men was to great, 
that they were generally induced to content them- 
ſelves with mere Truces, and nothing therefore is 
mare common through all the hiſtories, than the ex- 
2 5 8 2 PDPeiralion 
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piration or the renewal of the Truce : by this the con- 
tracting States agreed to quit the charaQer of ene- 
mies, though they could not become friends, and fo 
hard was ſometimes the taſk of finally ſettling an in- 


tricate conteſt, that a truce was actually once entered 


into by LEWIS XI. and EpwARD IV. to continue in 
me one hundred years after their deaths. (a) 


Me have already remarked, (5) that the periods 


review to the eleventh century, had witneſſed few 


written Conventions, except ſuch as relate to eccleſi- 
aſtical matters. But the cloſer intimacy of States 
after that zra, the cauſes of which we have juſt been 


| contemplating, not only added to the number ot their 


Treaties, but produced much variety in their nature 


and quality. Accordingly, from the eleventh cen- 


tury we have occaſion to obſerve, a number of Trea- 
ties (and thoſe perpetually increafing) relative to the 


marriage of Princes; the exchange, or ſale, or other 


ſettlements, of their dominions ; the terms of their 
alliances; ſuffrages for the Emperor ; or leagues for 
mutual defence. The connections of Society were 


extended, and the buſineſs of Europe began to thick- 


en, as the laborious volumes of an infinite number 
of Federa bear ample witnels. 


By theſe, the natious that were emerging from the 


groſſneſs of i ignorance, became acquainted with other 


modes, than the ſavage one. of war, by which to 
alienate, or exchange the Sovereignties and dominions 


which they legally poſſeſſed. By theſe, they acquir- 


ed a juſt power of taking part in one another's affairs, 


founded on rights, different from the brutal one of 
the ſtrongeſt, which had hitherto governed them: 
By theſe, alſo, nations far diſtant, were introduced 
into a friendly intercourſe together; mutual preju- 
dices began to give way; the rugzedneſs of one ſe: 


(2) The Treaty i FW Foonerd vor” 4 277 ; | 
(5 Chap. V I. ad. fin. | : 


of 
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of manners participated of the poliſh of ET OY 
Commerce was extended; and even new States aroſe 
peaceably out of old ones, certainly without exter- 
mination, and almoſt without blood. 

Hence the compiler of the Traites de Paix from 
the Peace of Verwvins to that of Nimeguen, has by no 
means been ample enough when he divides all Trea- 
ties under four heads, namely, thoſe of PEA ck, of 
TRUck, of CONFEDERATION, and of COMMUR Cx; 
(c) The whole hiſtory of Europe, and particularly 
the view. we have taken of it, demonſtrates that the 
Conventions of men have a much broader founda- 
tion to build upon, and it will be the object of the 
following diviſions to prove the truth of the obſerva- 
tion. 

I am well aware that it may be queſtioned i in this 
place, how far the particular rights conferred or tak- 
en away by Treaty, are the reſult of the Law of Na- 
tions. That law, it may be faid, permits us to 
agree upon certain points by Treaty, which points, 
when agreed upon, become legal by that Treaty, 
and not by a general Law of Nations; ſo that accu- 
rately ſpeaking, all that the latter amounts to on the 
ſubject is, the one general propoſition, ce that we 
may determine upon certain things by agreement.“ 

All this is incontrovertible; but ewe | is ſtill ſome- 
thing left for the law to do, with reſpect to. what 
thall form the /ubje& matter for Convention to work 
upon. For though it may leave a vaſt number of 
points at the abſolute diſcretion, or eve caprice, of 
Convention; it by no means goes W far as to ſay, 
that any thing which the heart of man can deviſe 
mall be © legal, becauſe it is determined upon -by 
previous Inſtitution.” We have ſeen that the 
Chriſtian morality, is the true foundation of the 
Chuiſtian Law of Nations; however ſtrong therefore 


Wo Io Pals. 8 
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men may chuſe to render any point they may have in 
view by Inſtitution, it is not the leſs unlawful; if 
contrary. to the principles of the Chriſtian morality. 

For example, if one nation ſhall publiſh before = 

band to the world, by a ſolemn deed, or vote, or by 1 
ſome other public Inſtitute, that henceforward it will 
propoſe to itſelf for the prime object of its politics, 
to raiſe commotions among all its neighbours; or to 
deflroy all the exiſting governments in the world, 
becauſe hey think their Conſtitutions, not founded in 
Freedom: This ſolemn deed, or vote, or public Inſti- 
tute, is not, on that accotmt legitimate according to 

the Law of Nations, at leaft among thoſe who purſue - i 
the Chriſtian morality. If the nation however thus 
publiſhing ſuch a deed, does 707 purſue the Chriſtian 
morality ; or quits it after having purſued it; or vores 
it a forgery; hen it may indeed conceive its conduct 

to be lawful, according to a law of nations of its own, 
though at the expence of being driven from the pale 

of thoſe nations who purſue a different one. Such 
has been the conduct of the French Republic. 

On the other hand, if any two nations, profeſſing 
ſtill to abide by the Chriſtian morality, enter into a 
Treaty together to do that which is abſolutely contrary - 
to the laws by which they profeſs to be governed: Such 

an object though ſtipulated for by Treaty, is equally un- 

| lawful with the other. If therefore they agree by 
Treaty to annihilate, or ſwallow up a particular 
State that has not offended them, merely becauſe the 


conqueſt of that ſtate is convenient for them; no one { 
can ſay that ſuch an object is lawful becauſe ſanctioned "I 
by Treaty. Such has been the conduct of Ruſſia and | N 
Pruſſia. (d) N | + 


WMWWe ſee then how the points ſtipulated for by Con- 4 
ventions are dependent upon the Law of Nations; Not — 
becauſe the Law aſſerts that particular things are le- I 


(d) Towards Poland. 
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gitimate which are only rendered ſo by Inſtitution, 
but becauſe it can lay its finger upon what ſhall uc: 
be legitimate. (e) In this reſpect therefore it bears a 
cloſe reſemblance to municipal law. 


The latter cannot determine that an individual 


owes a particular duty to another individual, which 
has not before been preſcribed; until it is pleaded that 
he does ſo by expreſs convention, or deed. It can 
point out however what an individual ſhall never 
owe to another, in ſpite of all the Conventions in 


the world. A contract from A to ſell a certain com. 


modity to B. is binding. A contract from A. to pay 
fo much money to B. provided he kill the king, can ne- 
ver bind. e . : 

We proceed then to confider the effect which 


Convention has had upon the law before us, in con- 


ferring certain rights upon men which they would 
not have had by mere natural law. And firſt of its ef- 


' Soverergnty and Dominion. _ ; 


This was brought about, excluſive of the right of 


fect on the peaceable alienation or other change of 


: Conqueſt, by Treaties of Marriage; of Sale or Lx. 


change, by Renunciation ; by Bequeſt ; by Gift ; by 
Treaties of Proiection, or what was called an Unegua! 
Alliance; and by Treaties of Confederation. 


(% Item fœdera pacis et Induciarum poſſunt ſub hoc capite col - 


locari; non quatenus ſervanda ſunt poſtquam ſunt facta, hoc 
enim potius pertinet ad Jus NAaTuRaLE, ſed quatenus admitten- 
da ſunt et non neganda, quando debito modo et rationabiliter pe- 
tuntur: hoc enim licet fit valde conſentaneum rationi naturali, ta- 


men uſu ipſo, et Jux x GENTIUM videtur magis formatum, et 


ſub majori eſſe obligatione. | 
Suarez de Leg. ac Deo Legiſlat. L. 2. C. 19. S. 8. 
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OF TREATIES OF MARRIAGE. 


AMON the nations of Antiquity, and the Infi- 4 


del people of modern times, the effect of marriage 
upon the political conduct of States was very ſmall. 
The form of government which prevailed in the Re- 
publics of Greece and Rome, did not admit of an 
perſonal rights of ſovereignty ; and even after the eſta- 
bliſhment of the Emperors, there are no inſtances 
of the annexation of any dominion to their female 
progeny. Among the Mahometan nations the well 
known contempt 1n which their women were held, 
even by their religion, was a {till greater bar to this 
ſort of Conſtitution. The German and Scythian na- 
tions however, amply repaid to the ſex, the injuſtice 
which they had ſuſtained from others ; and by far 
the greater number of them admitted females to al- 
moſt equal rights, in this reſpect, with their bro- 
thers and huſbands. But as the huſband became the 
adminiſtrator of his wife's power during her life, and 
the children ſucceeded of courſe to the enjoyment of 
their inheritance, this law of the Weſtern nations, 
became an obvious channel for the transfer of do- 
mimon ; and different States were thus united into 
one great Empire, or one Empire was ſplit into dit- 
ferent States, by means the moſt regular and peace- 
able, and nearly peculiar to EUROPE. 


The reader's own obſervation will have pointed - 


out to him a variety of inſtances of this, through- 


out the kingdoms of the north and weſt. The vaſt 


power of the Engliſh in France; their ſovereignty 


over almoſt the whole weſtern coaſt of. that country, 


and the claims of EDpwW ARD III. and HENRY V. to 
the crown itſelf, aroſe from the marriages of diffe- 
rent branches of their royal family with different 


Vo“. II. 5 3 powerful 
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powerful heireſſes. ) The union of the two king. 
doms of Britain; the aggrandiſement of the Houſe 
of Auſtria in Flanders; (g) and the reſamption of 
many of the greateſt fiefs by the crown of France, 
(b which alone it was rendered truly formidable, 
all flowed from the ſame ſource. . 
The little kingdom of Navarre diſcovers to us 
many of theſe revolutions. At one time it ſtood 
ſingle among the ſtates of the world; at another, it 
was annexed. to France in the perſon of LRwIS 
Hurix, by the marriage of its heireſs with his fa- 
ther. Upon the failure of his male iſſue, it was 
agreed by Treaty, that the right to it ſhould remain 
28 It were in abeyance, till it was ſeen whether his 
Besen Pr1L1e and CHARLES, ſhould have ſons; 
which contingency not happening, it paſſed, ſeveral 
ears afterwards, into the family of Evreux, the 
head of which had married the heireſs, and was 
held with the county of Evrezx for many years, it 
afterwards paſſed again, by one marriage, into the 
family of Albret, (the county being ſeparated from 
it,) and thence, by another, into that of Bourbon, 


. by which it became again united to the crown of 


France. i | 
In Germany, the ſingle duchy of Auſtria extend. 
ed itſelf into an immenſe dominion, by the acquiſi- 
tion of Spain, Bohemia, and Hungary. (i) In Spain, 
twelve independent communities coaleſced into one. 
In Daly, a variety of ſtates augmented the power of 
_ others, as the fortune of the houſes of Syuabin, of Anjou, 


of Arragon, or of France, could prevail; and all theſe 


(f) As'the marriage of Henry II. wth Eleanor of Guienne; 
of Geoffry with Conſtance of Bretagne; of Edward IE. with Ifa- 
bel, and a variety of others. 

( By the marriage of Maximilian with the heireſs of Bur- 
gunay | | | | F 

() Particularly by the marriage of Charles VIII. with Anne 

of Bretagne, os 
() Puffend. Introd. à Phift. 5. 251, 423, 424. | | 
revolutions. 
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revolutions, and the legitimate aſſertion of rights and 
claims, which aroſe, in conſequence, among the 
powers of Europe, ſprang ſolely or chiefly from the 
prevalency of this part of their Law of Nations. 
The kingdom of France alone, by the wiſdom of 
the Salic law, eſcaped diſmemberment ; and it is 
really wonderful to conſider how much this mode of 
alienating dominion operated upon the politics and 
intereſts of the world, the leading features of which 
were almoſt entirely formed by it. The long wars 
of France and England, the perpetual jealouſies of 
the Houſes of Auſtria and Bourbon, and the great 
quarrel for Naples and Sicily, which ſo long divid- 
ed the ſouthern nations, may be abſolutely traced to 
it. (7) | „ LE 
But when marriage was thus made the inſtrument 
of changes ſo immenſe in the Jus Publicum of Eu- 
rope, we may ſuppoſe that there were a variety of 
points to regulate, before they were allowed to take 
place. The numerous contingencies to which they 
might give birth; the diverſity of claims which ma- 
ny Powers might have, if left unſettled ; the difh- 
culties -which the municipal laws of a ſtate might 
throw in the way of the law of nature; all theſe it 
was neceſſary to arrange, before ſteps of ſuch im- 
portance could be taken: it could not be left to 


chance, or to verbal agreements, or to uncertain cuſ- 


toms; and this arrangement, therefore, it was the 
J) By the marriage of the Emperor Henry VI. with the hei- 
reſs of the Norman ſamily, in the twelfth century, thoſe latter 
kingdoms paſſed into that of Suabia; by which, ſays Voltaire, 


twenty provinces were ſubjected to Sovereigns, whom nature had 


placed three hundred leagues off them, and whoſe quarrels in ſup- 


pork of them prove the wiſdom of the Salic law, From the 
ouſe of Saabia they paſſed into that of Arragon, whence may 
be derived the foundation of all the wars bet yeen Ferdinand the 
Catholic, and Lewis XII. Charles V. and Francis I. and partly 
therefore of the hatred which has perpetually ſuhfiſted fince be- 
tween the French and Spaniſh nations. | | 


: „ peculiar 
5 
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peculiar buſineſs of Treaties and Conventions to form, 
« Quum in dubium venit.” (fays the treaty of mar. 
riage between John of England and the eldeſt daugh. 
ter of Humbert Count of Savoy,} © quod a memo- 
* ria recedit, repertum eſt in rei geſtz teſtimonium, 
* perhennis reſcripti remedium.” (I) | 
The Treaty goes on to veſt in Joh the whole 
of the Count's territories, in caſe no ſon is born of 
the marriage; but if there is a ſon, it veſts them in 
him, and gives to Joan only the county of Ron ſillon. 
If the eldeft daughter dies before marriage, John 
is bound to eſpouſe the ſecond ; and if he marries 
the eldeſt, the ſecond is not to be betrothed without 
the [conſent of his father, HENRY II. until the firſt 
marriage has been conſummated. The Treaty is 
_ ratified and ſigned by forty-nine nobles on the part 
of the Count, who ſwear that in caſe he recedes 
from it, they will, either with or without ſummons, 
ſurrender themſelves as hoſtages to the king of Eng- 
mn | 
The preamble to the treaty of marriage between 
WILLIAM king of Sicily, and Jane, daughter of 
the ſame king Henry, in 1178, ſets forth that the 
former is urged to it from conviction of the great 
bond of union marriage is calculated to produce be- 
tween men. Rerum fœdus et concordiam, huma- 
“ narum, inter cetera pacis bona, ligat fortius et 
“ aſtringit, vinculum conjugale,” &c. (/ 
In 1193, the marriage of Philip, ſon of Baldwin 
Count of Handers, with the daughter of Peter 
Count of Nevers, was made the inſtrument of the 
peace between thoſe two ſovereigns, and of the tranſ- 
fer of the territories that had been the cauſe of their con- 
zeſt. If Philip died before conſummation, the 
treaty for the dowry was {lll to continue; and Hen- 


Din Fad. 1. 3%..-- - 
(/) Rymer's Fæd. 1. 92. | 
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ry, another ſon of Baldwin, was to marry the lady, 

m) 

N In 1210, John king of England wiſhing -to form 
an alliance with Alexander of Scotland, agrees to 
give him his eldeſt fiſter, Jane, in marriage, by a 
particular time); and in caſe he is not able to do 
that, (ſhe being detained abroad) he binds himſelf 
to give his youngeſt ſiſter, Jabel, within fifteen days 
after the expiration of the time. (1) 

In 1493, CHARLES VIII. of France, wiſhing to 
unite Britanny effectually to the cxown, reſolved to 
' marry the heireſs of its laſt duke Francis, which, 
partly by means of his ſucceſs/ in war, and partly 
through the influence he hagd/ with her chief coun- 
ſellors, he affected. It is femarkable that both him- 
ſelf and the young dutcheſs were already betrothed 
to others; CHARLES to MARGARET, daughter of 
Maximilian; and ANN, to MAxIMILIAN him- 
ſelf, Nevertheleſs, thoſe difficulties were got over: 
Margaret was abſolutely ſent back; and her portion, 
which, according to the 7reaty, would have veſted 
in CHARLES ſeveral important places in Aris, was 
returned, after ſhe had continued ten years at the 
court of France for education. (o) 

In theſe examples, (and more are not quoted from 
their known multiplicity all over Europe,) we ſee 
of what importance the marriage of ſovere:zgns had 
grown to be, both as the means of transferring do- 
minion, and the inſtrument of forming alliances be. 
tween powers who had many natural cauſes for va- 
rience and hoſtility. We are bound alſo to remark 
upon the unfortunate fituation of the Great, who 
were thus reduced to a dependency upon political 
contingencies, and deprived of almoſt all chances of 
Jadging for themſelves, in a matter the moſt ſolemn, 


(in) Pierre Oudergueſt. ch. 191, ap. Rec. des Traits. 1. 36, 
(n) Romer 1. 240. (o) Commines. L. 7. Ch. 4. 3 
an 
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and the moſt important, to their happineſs or miſery; 
who were abſolutely treated like merchandiſe, and 


choſen or rejected, as the inclination of intereſt de- 


_ cxded. (7 
Stipulations by Treaty were made, not only for 
the celebration, but alſo for the prevention of par. 
ticular marriages, when they might be prejudicial to 
the intereſts of contracting parties. Thus, in 1355, 
in conſideration of certain advantages, Ame VI. 
count of Savoy, agreed to deliver up Jane, the 
daughter of the duke of Burgundy, to John king of 
France, upon the proviſo that ſbe ſhould never be mar: 
+. ried to the dauphin 6-4 Vienna, whoſe neighbourhood, 
min that caſe, would have been rendered too 88 
for the houſe of Savoy. 

With reſpect to the form of theſe 77 reaties, there 
was no general one preſcribed ; bat the parties con- 
cerned followed the rules of their municipal conſtitu- 
tion, and regiſtered them in their chanceries, or cau- 

ſed them to be ratified by their ſtates, according as 
the nature of their government directed. It ſeemed, 


however, « on all hands agreed, that po Treaty if 


() What reader but muſt be indflengue 3 at the indelicacy of 
the following article of a marriage treaty ; © Quod cum Marga- 
* retta ad tempus nubile pervenerit, et Gerardus filius cofnitis, 
eam carnariter cognoverit ; dux, de bonis ſuis affignabit,” 
% &c. &c. (Chr. Butkens. Premes. de Brab. &c. p- 58.) 

Or the following. between Philip king of the Romans, and à 
duke of Brabant, Leb. 9 


A 
„** 


ipſum filium ducis Crabantiæ; dominus rex loco illius, dabit 
** aljam de filiabus ſuis, prædicto filio ducis in matrimonio, f. 
8 quam tune habuerit liberam et abſolutam : ſi autem contigerit 
E mori ſilium ducis Brabantiæ, fimiliter, ante carnalem com- 
* mixtionem, fi ipſe dux Brabantiœ tunc aliam filiam habuerit, 
© predict filia domini repis, vel alia, fi quam habuerit, illi 
„ filio ducis Brabantiæ, matrimonaliter copulabiter.“ (Chr. 
Butkens. Preuves des Troph. de Brab. 59.) The true though 
_ coarſe picture of manners which theie Treaties ſet beſore us, wil 
excuſe the lengih of the note. 95 


(7) Hiſt. General de Say, Preuves. 188. 


Mar riage 


9, 1207: Et ſi contingat filiam domi- 
ni regis mori, antequam fiat carnalis conjurgtio inter eam et 
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Marriage was abſolutely binding until the ceremony 
had taken place, either in perſon, or by proxy; or, 
as was held by ſome, till the marriage itſelf was 
actually conſummated. 
s the: princes of the world could not viſit, nor | 
travel through one another's dominions, with the 4 
ſame eaf2 as private perſons, the cuſtom of eſpouſing 9 
by proxy was fallen upon; by which ſome perſon, | 
high in the confidence of the future huſband, was 
the refidence of the lady, and went through 
the ceremony with her at the altar, in the name of | 
his maſter. Of this we have examples, at leaſt s 
far back as the eleventh century, when in the year 1 
1067, Alphſo king of Leon, is ſaid to have mar- 
tied a daughter of William the Conqueror by proxy. 
(r) 
ee neceſſity for conſummation was pleaded (and 
with ſucceſs) by CHARLES VIII. when he obtained 
the heireſs of Britanny from MaxINIIIAx, who 
had not only being betrothed to her, but had actually 
eſpouſed her by proxy. It was urged to the dutchels 
by the agents of Charles, that her marriage had 
been celebrated without the conſent of her liege 
Lord; © which defect,“ they ſaid, (though it would 
not e /acuate a marriage after cohabitation and eaual 
conſummation, yet it) was enough to make void a 
mere contract.“ (s) This reaſoning was afterwards 
ſer forth in a regular deed, or ſtate memoir, in which 
it 18 expreſsly laid down, that the marriage being 
* projette, mais non conſomme, demeura nul.“ (ö 
_MASIMILIAN, on that occaſion began a ceremony, 
Which till then had not been generally known. * 
* The marriage,” ſays Lord Bacon, © was conſum- 
* mated by proxy, with a ceremony 4 that time in 1 


* 


(r) Mod. Un. Hiſt. 17. 209. 
) Bacon. Hen. VII. 48. 
&) Amelot. de la Houſfaye, ap Fred. Leopard. L, 418. 75 
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a but ſtated as a Bride, and ſolemnly bed- 


* milian' s ambaſſador with letters of procuratim, and, 


in the preſence of ſundry noble perſonages, men 


and women, put his leg (ſtript naked to his knee) 
between the eſpouſal ſheets, to the end that that 


cc 
cc 
cc 
5 


cc 


mation.” u) As Maximilian, however, was al- 
moſt in the neighbourhood of his Bride, it got him 
(and not undeſervedly) the reputation of a © cold 
wooer,” and at all events wasthe cauſe, as we have 
ſhewn, of the rupture of his marriage. (v) 


As the laws which governed the marriages of the 


princes of Europe were thus of the utmoſt conſe- 


uence to the ſtate of their politics, ſo alſo muſt have 
been the laws which governed the rupture of thoſe 


marriages; and this, as there was no common court 
to decide between ſovereigns, muſt have been a mat- 
ter of confiderable-micety. The proceedings, how- 
ever, upon it, were comparatively regular, and add 
to the proofs of our point, that the laws of the na- 
tions of Europe were peculiar to themſelves, and 
dependent upon their particular ſyſtem. 

Me have ſeen in a former chapter (w) that the 
Pope claimed to himſelf the juriſdidtion of matrimo- 
nial cauſes, as falling peculiarly under eccleſiaſtical 
law; and it were endleſs to recite the vaſt variety 
of caſes in which he took cogaizance of divorces, 


either on account of the marriage having been con- 
tracted within forbidden degrees or from other 


cauſes. 


888 Hen. VIE. 
8 „They ſaid, (he friends of Ch. VIII.) that it was an 


„ argument that e was a widower, and a cold w3:2r, 
that could content himſelf to be a bridegroom by deputy, and 
#4 "Iu not make a little) Journey to put all out of F TEIN... — 


Id. 
00 Chap. XIII. 


\| Towards 


theſe þ arts new; for ſhe was not only publickly 


ded; and after ſhe was laid, there came in Maxi. 


ceremony might be thought to amount to a conſum- 


as 1 1— Daman 
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Towards the middle of the fourteenth century, 
however, when the empire was declared indepen- 
dent of the Pope, this juriſdiction was ſhared with 
him by the Emperor, at leaſt as far as the vaſſals of 
the empire were concerned, In the Codex Diplo- 
maticus of Leibnitz, there is a long and formal Lei- 
ter of Divorce, awarded by LW 1s of BAVARIA, to 
MakGARET dutcheſs/ of Carmihia, and Johx, a 
ſon of Bohemia, which profeſſes to proceed upon 
the principles of the divine law, as explained by the 
moſt approved doctors. The cauſe for divorce was 
impotency; and the letter recites, that the Emperor 
had examined the matter with the utmoſt attention, 
both of himſelf, and by his agents, according to 
the deſire of the parties; and diſcovering that the 
dutcheſs was ſtill a virgin, and the defects of her- 
huſband natural and incurable, he pronounces (legi 
divinz conformiter, ſicuti certum eſt, et aſſerunt 
ſacræ ſcripture, five leges divine, atque civilis ſen- 
tentiæ ſufficientes, ac comprobati doctores;) that 
both of them ſhall for ever be divorced from all 
bond of matrimony, and be allowed to diſpoſe of 
themſelves, that 1s, their proper perſons, and all 
their goods, rights, and things, as well moveable as 
immoveable, as either ſhall thiak fit. (x) e 
The marriage thus annulled, might have united 
the kingdom of Bohemia, and the dutchy of Carin- 
ia, under one head: it was prevented by the ſen- 
tence of divorce; and Margaret immediately after- 
| wards beſtowed herſelf, by virtue of that ſentence, 
upon Lewis, Margrave of Brandenburg. (y)' Such 
then were ſome of the governing principles of thoſe 
laws, upon which the ſtate of Sovereignty in Eu- 
rope, was made in a great meaſure to depend. (2) 
OF 
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(x) Leibnitz. Cod. Diplom. r 54. 
(0) Id. Ib. | 
(z) Upon the ſubjet of Divorces, the reader will recollect 
the advice given by Cranmer to Hen. VIII. to conſult the Uni- 


verſities - 
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OF TREATIES OF SALE. 


A SECOND 88 of the alienation of do- 
minion, was the regular and obvious one of Sale, or 
Exchange, ſo frequent 1 in the private affairs of the 
world. - 

With reſpect to this however, there were many 
difficulties, which the municipal conſtitutions of the 
different States muſt have naturally thrown in the 
way. For though after the inſtitution of-property, 
every man who poſſeſſed the ſoil, might barter his 
intereſt therein to another for a valuable conſidera- 
tion; yet that inſtitution could not extend itſelf over 
the rights of a free people. The government there- 
fore of a particular perſon or family, which a free 
body of men might have erected, could not be tranſ- 
ferred at pleaſure by that family to another ; The 
conſent of the perſons to be gaverngd, was neceſſary 
before the transfer could regularly take Place. . 

Such Sale or Exchange however might legitimate- 

be affected in States, the conſtitution of which 
conſidered them as the abſolute property of the reign- 
ing family, and whole ſubjects were therefore in the 
=T of ſerfs, chained to the: fol, and with the ſoil, 
| lab! e to be fold at will. 5 
The great luminary of the Law of Nations, has 
carried the rights of particular families over their 
ſubject pretty far, in his account of what he calls 
patrimonial kingdoms, which he confiders in the li 
of abſolute property. (a) Whether his account of 
that matter be well or ill founded, it is not here 8 


verſities of Europe, with ref pect to the Divorce which the Pope 
refuſed to pronounce. A corroborative proof of the union pe- 
euliar to the nations of that quarter of the globe. 

(2) Srottus deg B. et P. L. 3. ch. 11, 4. Sec. 12. 21. 


3 place 
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| place to enquire; ſince however the true ſpirit of 


hiloſophical liberty, may have recalled men from 
the blind ſubmiſſion which they formerly yielded to 
the deſpotiſm of one man, or one family; it is cer- 
tain that the fact has ſometimes exiſted; and the 
Deſpot therefore who received ſuch ſubmiſſion, en- 
joyed it, or ſold, or bartered it away, like any other 
property which he poſſeſſed. 


There are, however, few examples of the ſale of 


the rights of Soverezgnty in the greater countries of 


Europe, the Conſtitutions of which were remarka- 


bly free; and they are confined chiefly to thoſe ſmal- 


ler provinces, which in ſome meaſure reſembled the 
private eſtate of the Sovereign. 
In 1301 Theodorie Landgrave of Thuringia, ſold 


the Marquiſate of Luſatia to Burchard, Archbiſhop 


of Magdebourg, for fix hundred marks of filver with 
all its inhabitants, —*© Inſuper cum miniſterialibus, 


e Vaſallis & Mancipiis, et aliis hominibus cujuſ-— 


* cunque conditionis in jam dicta terra commoranti- 
* bus,” &c. (5) In the ſame manner in 1311, Dani. 
zicłk, Derſchodia, and Swiece, were fold by the Mar- 
grave of Brandenbourg to the Grand Maſter of the 
Teutonic Order, for 10,000 marks, * cum caſtris, 
ce caſtellis, vellis, Monetis, Teloneis, foris, cum 
. Agris, cultis et incultis, viis et inviis, paſcuis, ſyl- 
vis, nemoribus, lacubis, paludibus, venationibus, 
e piſcationibus, borris, melleficiis cum omni utilitate 
* et fructibus.“ (c) | | 


ſold by a regular Treaty of Sale, between the Biſhop 
of Liege its Sovereign, and the Earl of Flanders, 
for 100,000 reals of gold and fealty reſerved. (d) 
About the ſame time, the city and county of Lucques, 


were fold by John of Luxemburg, king of Bohemia, 


(3) Du Mont. 1. 330. (c) Id. 1. 368. 
(4) Preuves des Troph. de Brab. ap. du Mont. 1. 104. 


UG 


In 1333, the city and territory of | Mecklin, were 
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to Philip of Valois, for 180 ,000 florins; 40 and * 
veral years afterwards, the ſovereignty of F ranken- 
ſtein, was ſold by the Duke of Sileſia, to the King 
of Bohemia for 2000 marks. (f) The poſſeſſion of 
Avignon by the Popes, ſo celebrated formerly, and 
which laſted till our preſent. days, was originally 
owing to a ſimilar deed of ſale; CLEMENT VI. 
having bought i of Jans Queen of Naples, and 
Counteſs of Provence, for 80,000 florins. (g) 

The full intereſt alſo, wich gave men a title to 
ſell their dominions outright, was attended with the 
conſequent title to morigage the temporary enjoyment 
of them; and this was the caſe with RopzxrT duke 
of Normandy, whoſe religious and military ardour 


for the firſt Cruſade being repreſſed for want of mo- 


ney, (no newes, ſays Speed 10 hrs coffers) he was in- 
duced to mortgage his- Dutchy for 6,666 pounds 
weight of ſilver, to his brother William, and gave 
him poſſeſſion of it before his departure. (4) _ 


The power of ſelling while in actual poſſeſſion, 


conferred at the ſame time, the right to ſell the re- 
verſion, . In 1470, Lewis XI. whoſe eye had been 
long fixed upon the annexation of Britanny to the 
crown of France, upon default of male offspring in 
Francis II. Hu, the rights of the ons of Pen- 
thievre, the male heirs in reverſion ; (i) and 
fifteen years later, his ſucceſſor CHARLES VIII. pur- 
chaſed the right to the whole Empire of Conſtanti- 
nople. The famous BA JAZZ EKT, had long been in 
poſſeſſion of this illuſtrious remnant of the Roman 
power; but ANDRE PALEO LOS, the nephew of 
the laſt Chriſtian Emperor Conſtantine, was conſi- 
dered by the Chriſtians as the rightful heir to the 


li 


throne. This prince, who lived in exile in Italy, 


(e) Du Puy. Droits du Roi F. C. ſur plus. Etats, &c. p. 70. 
(/) Du Mont. Corps. Dip. 2. 155. 
(e) Leibn. Cod. Dip. 200 | 0) Speed. 441. 


(2) Garnier, 1. 494. » 
BE. 5 =. 
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and knew the chimerical views of the King of France; 
ſcrupled not to part with an imaginary title ſer a real 
poſſeſſion. He therefore entered into a regular Treaty 
of Sale with the Cardinal de Gurk, by which he 
parted with all his right and title to the Imperial 
crown in favour of CHARLES, upon the following 
conditions: That the King ſhould aſſign him an an- 
nual penſion of 4.300 ducats, and an eſtate in lands, 
either in France or Italy of 5000; that he ſhould give 
him the command of one hundred men at arms; uſe 
his good offices with the Pope to continue his pen- 
ſion of 8000 ducats; and eſtabliſh him, © after the 
conqueſt of the Empire by Charles, in the deſpo- 
ce tiſm of the Morea ;” for which he Paleologus, was 
to ſend him annually to Conſtantmople a white horſe 
by way of homage. () This Convention was drawn 
up by two Notaries, and ratified by the King, who 
in conſequence of this purchaſe, appeared at his Co- 
ronation at Naples, cloathed in theornaments of the 
Imperial dignity, and made no ſeruple of profeſſing 
his deſign to proceed againſt Conſtantinople, forti- 
fied with the double title, with which the common. 
rights of Chriſtians againſt Turks, and the purchaſed 
rights of Paleologus, would thus inveſt him. (J) 
The whole purchaſe and the conſequent conduct of 
Charles, are inſtances of the Law of Nations, ſingu- 
larly operated upon, by Treaty and Convention. 
To this head (on account of the ſimilarity of the 
principle which governed it,) I might alſo refer the 
cuſtom of alienating dominion and ſovereignty, by 
BRGurs T, and by actual DRED of Gift. Inſtances 
of the firſt muſt be frequent in the reader's recollec- 
tion, and the ſame power which could diſpoſe of the _ 
whole Sovereignty, had almoſt of courſe the right 
of altering. the ſucceſſion. Thus CHARLES II. king 
of Sicily, and Count of Provence, in 1308, ordain- 


(E) Garnier. 2. 429. | | (1) Id. 462. | 
| ed 
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eld by will, that the male heir, though farther re. 
moved, ſhould ſucceed to the County, before the fe- 
male, though nearer to the common ſtock. (in) 
Adoptions alſo, which ſometimes conferred very im- 
tant rights, and gave birth to conſiderable revo- 

tions, took their origin from the ſame ſource. The 
claims of CHARLES VIII. upon Naples in the fif- 
teenth century, and the celebrated invaſion of that 
country in conſequence of them, were ultimately 
founded upon the Adoption of Lewis, Duke of An- 
jou, by Jaxx I. Queen of Naples, in 1380; and the 
rights conferred by this adoption were, as might be 
ſuppoſed, laid before all Europe by a ſolemn and 
public Deed. (n) 5 „ 

Of Deeds of Gift, there is a remarkable caſe in the 
hiſtory of Dauphiny. That province had become an 
independent State in the confuſions which took place 
after Charlemagne. In conſequence of the then al- 
lowed rights to create Kings, the Emperor, Lx wis 

V. in the fourteenth century, created the Dauphin 
Humbert, King of the kingdom of Vienna; to which 
he added the | cd privilege of diſpoſing of bis ſo- 
vereignty at will, whether during life, or after his 
death. It was by virtue of this conſtitution, accord- 
ing to the writers on the Droit Public, that Humbert, 
in 1343, ceded his dominions to Philip of VALofs, 
by a ſolemn Deed of Gift. (o) By a fimilar Deed, 
and upon a like principle, the Emperor Henry VI. 

had inveſted Richard I. of England, with the an- 
tient kingdom of Arles; and Baldwin, Emperor of 
the Eaſt, imitating this illuſtrious prerogative, con- 


(m) Leibnitz. Cod. Dip. 51. () See Leibnitz. 237. 

(0) Pfeffel. Droit. pub. d'allemagne. 1. 541. Henault. Hiſt. 
Chron. 1. 315. there were three Treaties concerning this tranſ- 
action; one in 1343; one in 1344; and the final one in 1349. 
Humbert retired into a Convent. The Deeds are in Leibnuz. 
Cod. Dip. 158. | 
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; ferred upon the Duke of Burgundy, in 1 26 5, the 
kingdom of Theſſalonica. (p) 15 


or TREATIES OF PROTECTION. 


IT was alſo by Treaties and poſitive Conventions, 
that particular ftates veſted in others, certain high 
powers, which gave them conſiderable privileges 
with reſpect to the parts they were to act among 
other States, though it did not altogether deſtroy 
their own Independence, or take from them the pol- 
ſeſſion of their internal government. This was what 
was called an UNEGUAL ALIIANCE, by which 2 
ſmaller State often parted with the height of its So- 
vereignty, to ſome one more powerful, in exchange 
for the protection and conſequence which it might 
derive from the name and ftrength of the other. In 
this caſe, the greater State took upon itſelf the 
charge of defending the ſmaller, and acquired in re- 
turn a right of interference in its political affairs, and 
hence another legitimate cauſe for action upon the 
theatre of Europe. Of this we have an example, 
in the ſhort, but clear and preciſe terms of the con- 
vention between John, King of England, and the 
King of Man, in 1205, preſerved in Rymer. It 
runs thus; © Rex, &c. omnibus, &c. Sciatis, quod 
e ſuſcepimus dilectum conſanguineum noſtrum, Re- 
* ginaldum regem Manniæ, in cuſtodiam, protecti- 
«© Onem, et defenſionem noſtram, et omnes terras, et 
; 7 

(p) He conferred it © conſiderant et veant le bien, I'oner, le 
profit, et Vavanceme ut qu nos peut venir en I'Empire de Ro- 
„ manie, dou noble Baron Hugue duc de Bourgoigne:” Perard. 


Rec. des pieces curicuſes. ſerv. 4 l'Hift, de Bourg. 508. For other 
caſes ſee Du Mont. 1. 288, 337, 362. Recueil des Traitez. 1. 171, 


185, 430, 583, &c. Leibnitz. 220, 382. 
| « homines 


Pd 
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e homines ſuos. Et prohibemus ne quis ei, vel ſuis, 


<. inferat injuriam, vel gravamen; quia ſi quid ei 
* forisfactum fuerit, id nobis factum putabimus.“ ( 
Of this ſort alſo may be conſidered all thoſe Deeds 
by which many ſubordinate States acknowledged 
others to be their ſuperior lords according to the feu- 
dal rights, and voluntarily did them homage, and 
ſwore fealty, although originally they might have 
been independent of their power. The ſame King 
of Man, who was received into the protection of 
the King of England in 1205, became in 1212, his 
abſolute vaſſal and liege man, by a ſpecial Conven- 
tion, the production of which was to teſtify it to all 
the world. (r) The well-known ſubordination in 


which the Republic of Genoa from old times exiſted 
with regard to France, may be attributed to the ſame . 


ſource. There had been many pretenſions in the for- 
mer Crown to the Sovereignty of that State, owing 
to a voluntary ſurrender of it, which in 1458, were 
all ſolemnly confirmed, by a deputation for that pur- 
pole to CHARLES VII. who received the oaths of fi- 
delity from the Doge and the Senate; eſtabliſhed the 
Duke of Calabria his Governor, and took poſſeſſion 
of the citadel; in return for which, according to the 
Treaty, he undertook to defend them from the at- 
tempts of Alphonſo King of Arragon (6) In con- 
ſequence of this unequal alliance between the States, 
the Kings of France had a conſtant legitimale pretext 


for interfering in the affairs of Italy, as far at leaſt as 


the State of Genoa was concerned. 


() Rymer, I. 137. See alſo a ſimilar Convention with th 
King of Connaught, Id. i 189. | | 

(7) Omnibus Chriſti fidelibus, &c. Reginaldus, rex Inſularum, 
| &e. Sciatis, quod deveni homo legius, Domini Regis Johannis, 

&c. Et in hujus rei teſtimonium hanc cartam meam, inde feci. 
Id. 3 9. 5 | | | . 4 $ 
(s) Villaret, 4. 336. 
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To the ſame part of the law before us may alfo be 
attributed, the Sovereignty of Elizabeth of En gland, 

25 protectreſs of the Dutch Common Weali th; in 
which character ſhe poſſeſſed a permanent ſeat in the 
Council of State; was at the head of the military 


force of the Republic; and without any cauſe for 


war, or any natural connection with other powers, 


became as an auxiliary of the Dutch, engaged in the 
capacities of friend or enemy, wich almoſt all the 


world. 0 


OF DEEDS OF RENUNCIATION. 


BUT as the rules by which Sovereignty and do- 
minion were alienated among the nations obſerving 
ſuch cuſtoms, made theſe new rights appear an inno- 


vation upon the old; it became neceſſary, for the 


arrangement of future claims, that alienations ſhould 
be as public among them all, and as clearly expreſ- 
ſed as poſſible. In addition therefore to the ſolemn 
deeds, by which the articles of agreement were ex- 
hibited ; there were other deeds often drawn up, 
which were a kind of ratification of the firſt, and by 
which a public Renunciation was made, not only for 


the party concerned, but alſo for his poſterity, of all 


thoſe rights which were bartered away. 


The cuſtom of remuncing by ſolema 3 


pretenſions which might otherwiſe have been aſſert- 
ed, is very antient in Europe; and was wiſely adopt- 
ed by the Law of Nations, as a proper mode of ſet- 
tling diſtant claims, and getting rid of difficulties 
that might. be perpetually, embroiling the different 


States. As the cuſtom of appeal to one another by 


() Camden. ad. an. 1 585. 


Vor. II. M | manifeſto 
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manifeſto and memorial had now grown pretty uni- 
verſal, and the treaties that were made, were mat- 
lers of record; theſe treaties of Renunciation, and the 
publication of them to all the world, became, it 
was ſuppoſed, a ſufficient depoſit of future arrange- 
ments. They were thus preſerved, as 1t were, in 
the Chancery of Europe, (u) and the various nations 
looked to them, as to one of the baſes of their poli- 
tical conduct, and the guide of their legitimate 
claims. The ſecurity it muſt be owned, was not of 
the ſtrongeſt, aud zower did not fail to break it down 


but too frequently, It was however the only one | 


which the independence of States could admit of; 
whenever juſtice prevailed over ſtrength, it was of 
ſufficient force; and wherever 1t failed, the power 
of the moſt regular tribunal would poſſibly not long 
have reliſted. | 1 | 
In the proceedings concerning the ſucceſſion of 
France and Navarre in the fourteenth century, we 
have a full example of Renuncidtion. In the year 
1316 Lewis X. King of France and Navarre died, 
leaving but one child, the Princefs Jane. The con- 
ſtitution of Navarre veſted the kingdom 1mmediate- 
ly in Jang; but the ſucceſſion of France was diſput- 
ed by the next male heir PHIIIT V. At that time 
the Salic law concerning the ſucceſſion, was not fo 
well underftood, and the Duke of Burgundy, the 
guardian and next of kin to the Princeſs, raiſed a 
conſiderable party againſt Parte, in which he was 
Joined by the latter's own brother, the Count de la 
Marche. The matter was compoſed by treaty, a 
valuable confideration was paid to Jaxx for the 


» 


rights which the might poſſefs over the kingdom ol 


(2) The common addreſs of theſe Treaties was, Omnibus 
Chriſti fidelibus, &c. or ad univerſitatis veſtræ notitiam volumus 


+ Sag quod. &c. or, noverit Univer/itag veſtra. Rymer. Du 
ont. & Leibnitz. paſtim, | : 


France, 
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France, and which ſhe confeſſedly had to the king- 
dom of Navarre, and a regular and ſolemn renunci- 


ation of all thoſe rights, was made in her name b 

the Duke of Burgundy. (v) This treaty only 2 
ing to Philip and his iſſue, and that Prince dying 
without children, a ſimilar one, attended with a ſi- 
milar renunciation, was made between Charles IV. 
and the ſame Duke. (w) 3 ED 
But one of the moſt important inſtances of this 
ſort of cuſtom that occurs 1n the earlier ages, is to be 
found in the twelfth article of the Tkzary of BRE- 
TIGNY, Which ended the long wars of Edward III. 
in ſupport of his claim upon France. By that article 
it was agreed, that two mutual 7enuncidtions ſhould 
be made by the families of France and Eugland. 
King John and his eldeſt ſon, were to renounce for 
ever, all claim to juriſdiction and Sovereignty as 
Lords Paramount, over all the places ceded by the 


| treaty to Edward; who, in like manner, with the 
Prince of Wales, was to renounce on his part all 


rights and title to the crown of France. (x) Theſe 
conditions were dulyexecuted bythe King of France, 
who ſent a formal Deed of Renunciation-to Bruges, in 
conformity to his agreement; though, according to 


the French hiſtorians, his example was not followed 


by Edward ( y) 


of TREATIES OF CONFEDERATION. 


IN the laſt place, Treaties produced a change 
among the ſovereignties of Europe, in conſequence 


50 Treſor des Chartres ap. Velly. 4. 315. Leibnitz. Cod. 
ipl. 70. | | 
(w) Preuves de l' Hiſt. d'Evreux. ap eund, 386. 
(x) Rym. 6. 179. | | 3 
(y) Actes M. S. de Vexec. du Tr. de Bret. Villaret. 1. 234. 
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of the various federal alliances, of which they were 
the immediate, and indeed the ſole inſtrument. 

It was through their means, that the nations of the 
world were made to underſtand in form, that a new 
State was introduced among them ; and therefore 
that the members which had coaleſced in the alliance, 
were henceforward to be viewed under a new rela. 
tion. In this manner therefore a number of ſmall 
Communities, or Provinces, being, each of them, So- 
wvereign within themſeFves, might unite their Sove- 
reignties, and become one power; and the Confede. 
ration thus formed, might through the ſame inſtru- 


. Cs . . * 0 | 
ment, receive within its pale, any other Communi- 


ties which choſe to join it. Even private individuals, 
(could we ſuppoſe any number of them to be found 
who had not a entered into ſociety,) might thus by 
Convention, form a body politic; and as it was by 
the means of Treaties among one another, that theſe 
leagues were firſt effected; ſo alſo, it was by Treas 
with other States, that their union was acknowledged 
to be legitimate. } ; 
Of all this we have examples in the ages before 
us; the moſt illuſtrious of which are the conſedera- 
tion of the GERMAN STATES, of the Swiss Can- 
ToNs, and of what was called the Tzurtoxic 
FACE. a: 
It is very true that the firſt of theſe, had been for 
a long time one integral nation, (if I may fo term it,) 
the Sovereignty of which was poſſeſſed und:1vived by 
the King of Germany, who was at the ſame time by 
elecdlion Emperor of the Romans. But it is well 
known that by degrees, it ſplit into a vaſt variety of 
States, all of them ſovereign within themſelves, 
though united in one great Confederation, with an 
elected King for their head. The baſis of this Confe- 
deration, is a PuBII DEE D, known by the name of 
the GoLDEx BULL; which fixed the exact rights of 
the different component States, and announced to all 


the 


. 7 
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the world, the places they were. to hold in Europe. 
From that Deed therefore, explained and enlarged 


alſo by numberleſs important Treaties, the integral 
authority of the firſt kings was known to be divided 
among a number of inferior Sovereignties, which all 


other States were accordingly bound to acknow- 
ledge as ſuch, unleſs they had other particular cauſes 


for denying it. FF 
In the ſame manner it was, that the Swiss Con- 
FEDERATION aroſe; which however, as is well 


known, was rather an Alliance of Confederations, 


than one general coalition of all the Helvetic States. 


One of the earlieſt inſtruments of union that was en- 


tered into by this celebrated and intereſting people, 
(1315) purports to be an alliance almoſt between the 


individuals themſelves of the contracting Cantons; 


the Deed running (though collectively) in the name 
of the Peaſants only. © A cette cauſe,” ſays the re- 
cord, © Nous les Payſans d' Ury, de Schwitz & d'Un- 
“ derwalden, faiſons a ſcavoir,“ &c. (2) In the 
next alliance, which was with the Canton of Lucerne, 
by the three Cantons already united, (1332) the ſtyle 
is preſerved; and the Deed purports ſtill to be made 
by the Peaſants above mentioned, though Lucerne aſ- 


umes the dignity of a Haie, under the name of Ad. 


voyer, Conſeillgrs & Bourgeois. (a) In a third Deed, 
which took in Zurich, (1351) the three original Can- 
tons quit the appellation of Peaſants, and appear as 


one State in conjunction wich Lucerne, under the 


common government of Advoyer, Conſeil, et Bour- 
geois. () In a fourth alliance, with Berne, (1353) 


in which the three firſt Cantons ſtand alone, (the 


State of Lucerne not entering into it,) they return to 


their original character of Payſars. (c) 


(2) Leibnitz. Codex. Dipl. 6g. (2) Id. 141. 
(3) Id. 189. 


(c) Au nom de Dieu Amen Nous V'Advoyer et les Bourgeois de 


la ville de Berne en deſert, et les Amans et Payſans d Uri, &c. 
_ _ {1cavoir 


It. 
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It is needleſs to point out to the reader, that it was 
through the operation of theſe Treaties, that the 


Swiſs Peaſantry erected themſelves into independent 
States; and that from the Treaties which were af 


terwards made with them by other powers, their So- 


vereiguty came ultimately to be acknowledged. 
But the moſt remarkable example of a new and 


powerful State, ariſing out of the ſederation of a 


number of ſmaller communities by Treaty, is to be 
diſcovered in the famous Alliance called the Han- 
sEKATIC LEAGUE. 


The nature of this celebrated Uaion, developes 


principles which were unknown before in Europe, | 
and probably in the world; and the whole of its 
Conſtitution diſcovers to us a refinement which was 


attended, with ſuch important conſequences, that it 
is wonderful that Sovereigns could have ſuffered it 
to exiſt. 

The aſſociation was, if 1 may 6 call! it, e 
It exerciſed the rights of Sovereignty, and for a long 


time took its rank among the States of the world, 
though compoſed of members, which were ſo far 


from' being independent themſelves, as actually to 
form fabortlinate parts of other Empires. A few of 
the cities were indeed free and Imperial; but Ham- 
burgh itſelf, the richeſt and moſt i important of them 
all, had been entirely dependent upon the dutchy of 


Holſtein; ; andeven long after it had bought its liber- 
ty of Denmark in 1225, it was allowed no ſeat in 


the Diet, and of courſe could not be confidered as a 
State of the Empire. 0) 

This well Lawn League was originally formed 
for mete commercial purpoſes; (e) and the immed}- 


ſcavoir faiſans, &c. (Id. 196) For a ſummary of the Swiſs Alli- 


ances ſee Heiſs. 2. ch. 27. 
dA) Pleffel. Droit. pub. d Allemaꝑne, 1. 378. 


(e) See the account of the various privileges granted to them 


by « different Sovereigns, Werdenhagen, De Rep. Hans. c. 15. 
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ate object which brought them together, was the de- 


fence of their trade from the Pirates that infeſted the 
Baltic. The accompliſhment of.this important end, 
and the long ſucceſſion of wiſe meaſures which were 


afterwards purſued, contributed ſo evidently to their 


proſperity, that they received almoſt daily acceſſions 
to their alliance in all the principal trading cities of 


Europe. Excluſive of the cities of HaAMuBURGH, 


LuBzc, and BREMEN, (which as they were the 
founders, ſo they are now the only remnaat of this 
famous Aſſociation,) Places the moſt remote, and 
the moſt important, in various countries of Europe, 
joined intereſt, with, and were received among them. 
Eighty of the moſt powerful cities of Germany, 


formed the baſis of the alliance; France furniſhed it 


with Rouen, St. Malo, Bourdeaux, Bayonne, and 


Marſeilles: Spain, with Barcelona, Seville, and Ca- 


diz; the ow Countries, with Antwerp, Dort, Am- 
ſterdam, Bruges, Rotterdam, Oſtend and Dunkirk: 


Italy, with Leghorn, Meſſina, and Naples; Portu— 
gal, with Liſbon; and England, with London. (7) 


Thus, the moſt opulent of the Union, were ſingly 
under the controul of various powerful Sovereigus, 
though taken collectively, they red an extenſive 
and independent State. 

A power ſo immenſe as this 00 could 


have ſupplied, wou d have been by far the moſt v 
midable maritime force which the world had know u, 
had not the rights of others, ſo evidently interfered 
with almoſt every one of its india iu members. 


Notwithſtanding this however, and the deflition of 
it that has been given by the author of the Contumes 
de la Mer, (which confines it 20 4 mefe © participa- 
* t10n o b privileges, granted by ſeveral Kings and 


States; (g) it carried its views far beyond the 


( Heiſs. Hiſt. de l' Empire, 2. 343. 
(4) Coutumes de la Mer. 180. 
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pounds of Commerce, and flouriſhed as a Sovereign 
Power, or at leaſt exerciſed Sowereiyn Rights, till the 


middle of the fifteenth century, with conſiderable 
ſtrength and vigour. ? 

From what has been ſtated concerning the depen. 
Fency of the component parts of this Alliance, and 
the annihilation to which it was almoſt momentarily 
ſubject, according as the policy, or even the caprice 
of other Sovereigns might determine; it may appear 
{naccurate to have mentioned this Confederation as 


a State. It has indeed been aſſerted in form, by an 


author of the laſt century, that it was merely ſuch an 
Alliance, as many Commercial Companies have ex- 
hibited fince; that it never conſtituted a Republic, or 
| State; and could only be conſidered as a Society of 


Merchants, not of Soveretgns; () as a proof of 


which, if the Treaties they have made with France, 
and England, are examined, they will be found, he 
obſerves, to relate ſolely to the confirmation and re- 
newal of certain privileges and immunities. () 


This is the opinion 8 Micque fort, ard 


the purpoſe of his afſertions, and his reaſoning, is to 
ſhew, that not being Sovereigns, they had no right 
to ſend Ambaſſadors, The cafe which gave occaſi- 
on to his enquiry, was imply, whether the words 
Ambaſſador Deputies, which deſcribed ſome of their 
agents in their credentials, gave them abſolutely the 


0) Pour dire ce qui en eft, la Hanſe Teutonique n'a jamais 


fait un Etat, ni ure Republique; — ne pouvoit etre conſiders que 


comme une Societé de Marchands; ou tout au plus que comme 


les Compagnies qui fe ſont ſormées pour les deux Indes dans les 
Provinces Unies.—Etant compoſte de villes, qui etoient la pluſ- 
part municipales, et qui navoient point de marques de So verain- 


eie du tout, mais dependoient de Princes qui les gouvernoient 


comme leurs autres Sujets; elles ne pouvoint faire entre elles 


qu'une Societs de Marchand, et non une Alliance de Souverain 


„ 


à Souverain. | 
5 Wicquefort de PAmbaſſad. L. 1. S. 2. 
() Wicquefort de I Ambaſſad. Ib. 
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charaQer of Ambaſſadors; and it was determined by 
the Court of France, where the queſtion aroſe, (164.5) 
that they did not. It does not however apply to the 
point in queſtion, and I have mentioned it merely in 
order that we may examine a little, this poſition of 
Wicquefort. , 55 | 

We have already mentioned, that the Conſtitu- 
tion of the Hanſeatic League was a remarkable one. 


It was ſo much ſo, that were it abſtracted from a 


number of ſtrong facts in their hiſtory, we ſhould not 
hefitate to agree with Wicquefort. Thoſe facts 


however, ſo completely, and ſo frequently denounce 


the actions of Sovereigns ; and paſſed off ſo entirely 
without conteſtation upon that ground ; that a very 
curſory view of them muſt oblige us to admit, that 
if they actually were not Sovereigns, they were at 


leaſt in the daily exerciſe of a the righis of Sowe- 


reigniy. | - 
In 1361, war breaking out between Sweden and 


Denmark; WarDzma III. king of the latter coun- 


try, made a deſcent in the Ifland of Gothland, and 
plundered the rich city of Wiſbuy. As ſome of the 
Hanſe Merchants were involved in the ruin, (as it 
ſhould ſeem without redreſs,) the League in revenge, 


confiſcated all the ſhips and effects of the Danes, 


that were within their ports, and declared war 
in form upon the King. (4) Into this war they 
drew by alliance, the King of Norway, the Dukes 


of Mecklenburgh and Holſtein, and ſeveral other | 


Princes. And after various ſucceſs, ' and a ſhort 
peace, the war broke out again; and was re- 


ſolved upon, after a ſolemn deliberation held 


) Commovit ea G:thlandiz devaſtatio omnes Germanize Ci- 
vitates, preſertim illas ſeptuaginta Capitales, quæ, milſis legatis, 
hoſtilia VaLDEMARo, ob direpte eorum inſigne Emporium / 
bycenſe, nuntiabant. 
| Olaus Mag. Lib. 18. p. 691. 
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by the mes of eighty of the cities, who met in 


Congreſs for that purpoſe in Cologne. (/) In conſe- 
quence of this, they equipped a formidable fleet, 
which failed ſtraight to Copenhagen, and obliged 
the King to make a peace, and yield to them the 
| iſland of Schonen for ſixteen years, by way of re- 


imburſement. (n) The Treaty was {worn to, and 


guaranteed by a number of Princes. () 

In the fifteenth century, we ſee them engaged in 
much more important, though leſs ſucceſsful opera- 
tions; in which the rules of their conduct ſeems to 


have been founded, not ſo much upon commercial, as 


political principles. 


The Kings of Denmark, bad long been the Deſpots 


of the North, and the great bulwark between them 


and the Vandalian cities, (as the Teutonic Hanſe 


_ were fometimes called) was the Dutchy of Holſtein. 
Exc of Denmark, having nearly overwhelmed the 
Princes of chat Country, the City of Hamburgh re- 


preſented to the League, the importance of oppoſing 


his progreſs, and the neceſſity of holding the balance 
between them. In conſequence of this the allied 
themſelves with Holſtein, but firſt ſent deputies to 


Erxrc, who in the name of all the Hanſe, exhorted 


him to peace ; which being refuſed, they once more 

exerciſed the ſovereign right of declaring war. () 
In the courſe of this war, they ſeat a fleet againſt 

Denmark, compoſed of more than two hundred 


ſhips, baving twelve thoufand land forces on board; 


5 (p) and the Emperor, who was the ally of Eric, 
having it in his power to put them under the Ban of 
the Empire; they publiſhed a manifeſto ſetting forth 


that they had declared war in defence of their rights 
and liberties. 


(/) Mod. Un. Hiſt. 29. 102. 
(n) Heiſs. 2. 343. (z) Mod. Un. Hiſt. 29. 203. 
(0 Mod. Un. Hilt. 244. (8) Heils. 2. 343. 
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having laſted nine years; and the peace was agreed 
upon in a regular Congreſs, at which the Deputies of 
the Hanſe attended, as the Allies of Holſtein. 9) 
Now I own, that in theſe operations, I can ſee 
nothing but the conduct of the moſt regular Sove. 
reign Power; and there is no alternative but to pro- 


nounce the Hanſeatic League to have been either So- 


vereigns or Freebooters. The manner in which the 


conducted themſelves, however, is decidedly in fa- 


vour of the firſt; ſince Declarations of war; Treaties 


of Peace ; Manifeſtoes; Alliances with Princes, and 


the Guaranty of legitimate Sovereigns, can hardly 


be entered into, except by thoſe who are legitimate 


Sovereigns themſelves. | | 
There were many other tranſactions, of a nature 
indeed not ſo decided, but which all of them in like 
manner take their riſe from a ſuppoſed Sovereignty 
in the league; and by the fifteenth and twenty- 
firſt articles of the ordinances agreed upon in their 
aſſembly held at Lubec in 1418, they exerciſe the 
power of corporal puniſhment, of impriſonment, 
and even of life and death. (r) | 
Thus much then for the more prominent acts of 
Sovereignty exerciſed by the Hai:ſe. But if we al- 
ſo inſpect the Treaties alluded to by Wicquefort him- 
ſelf, we ſhall find the ſtyle of them very different 
from the ſtyle of ſubordinate contracts, or mere char- 
(4) Mod Un. Hiſt. 29. 148. 155. | 
7) © Nemo arma, tela, aut inſtrumenta bellica, &c. piratis, 
„ predonibus, homicidis. et talibus malitioſis vendito, /#5 pens 
„% vie. Leibnitz. Cod Diplom. 313. If any of a ſhip's crew 
alſo refuſed, when in diſtreſs. to aſſiſt in preſerving the cargo, ſo 


that it came to be damag d through their negligence, 
Tunc, nebulones captivi et in carcerem adduci debent; 77 g¹ẽ 


cungue civitate illi deprehendi poterunt; atque tunc per integros 


e dies, non aliter quam aqua et /0/7 pane ſaturentur; 
altem ad neceſſitatem vitæ ſuſtentando, ut in honeſtate fidelitas 
eo rectius conſervitur. (Ibid.) 


ert, 


Hoſtilities, were at length put an end to, after 


4 2 Tv 
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lers, which muſt have been uſed, had they been 5. 


ply, as he ſuppoſesy a Guild, or Fraternity, (and 
nothing more) ſtipulating for commercial privileges. 

In the firſt place, though the immediate ſubject 
matter of the Treaties is, as we may naturally ima- 
gme, concerning commerce, yet the language of the 
contracting parties is that of Sovereigns. The cha- 


racters of the agents on both ſides who made the 


Treaties, are deſcribed in terms exactly ſimilar; and 
the powers with which they were inveſted, relate to 
things in which Sovereigns alone are allowed to in- 
terfere; in addition to which, the very titles of the 
deeds import them to be, what none but Sovereigns 


can have the power to make, namely, Treaties cf. 


Peace. nd | 
As a proof of this, we need only ſet forth the lan- 


_ guage of the Treaty of Utrecht, made between EA. 
ward IV. and the League, Feb. 29, 14/4. 


It is called a Treaty of Peace between the King of 


_ England and the Hanſe Towns, (s) and the Plenipo- 
tenttaries who made it are thus deſcribed : W. Hatte- 


clifle, &c. Joannes Ruſſel, &c. W. Rofſe, &. Ora- 
tores, Commiſſarii, Procuratores, Nuncii, et Depu- 


tati noſtri, in civitate Trajectenſi comparuiſſent; 


tuncque et ibidem, cum ſpectabilibus et cireumſpec- 
tis viris, Domino, &c. &c. &c. Communitatum, Civi— 
tatum, et Oppidorum, Hanſe Teutonicæ, Oratort- 


bus, Nuncus, Procuratoribus, una cum alins ſibi ad- 
junctis, particularium civitatum, &c. Oratoribus, in- 


fra nominatis, &c. 


Now upon this we may obſerve, that the only dif- 


ference between the titles of the agents of Fdward, 
and thoſe of the League, is the addition to the for- 
mer, of Commiſſarii & Deputati, which are of little 
confequence : for it is well known to all thoſe who 
have looked into antient Treaties, and the Creden- 


wy 


(6) Aitzema. Aff. d'etat et ce grerre. 4 389. 
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nals of Ambaſſadors, that the word Oraror was 
in old times the deſcriptive title of the agents of So- 
vereigns in the exerciſe of their functions. (7) 


The Deed goes on to ſay, that theſe Oratores had 


met on both fides to deliberate, de modis, viis, ac 
formis, quibus differentiæ, lites, guerre, injuriæ, et 
diſcordiz, inter homines partium prædictarum, mo- 
tz & pendentes, finaliter pacificari, &c. poſſent. 
That, in conſequence of this, inſpirante pacis au- 
tore, pro pacificandis et abolendis differentiis, liti- 
bus, guerris, &c. &c. 5 
Atque pro reducendo, et reſtituendo, omnes et ſin- 
gulos homines utriuſque partis prædictæ, ad priſti- 
nam amicabilem, et mutuam communicationem, et 
cnverſationem; liberumque intercuſſum, mercandi- 
ſandi, &c. they had agreed upon a certain Conven- 


tion, viee, auctoritate, et nominibus ſuperiorum, pro 


ſe ſuiſque ſucceſſoribus et ſubditis, univerſis, &c. 
&c. () | 

This is a language, ſo clearly that of the agents 
of Sovereign Fowers, that if it is allowed (and it has 


never been denied) that the Hanſe Towns had a 


right to make uſe of it, I cannot conceive it com- 
monly conſiſtent to deny their Sovere!g7ty at the ſame 
time. The legitimate mention of wars, injuries, and 
diſcord ; of the inſpiration of Heaven, as prompting 
them to peace; and of ſucceſſors and ſubjects, who 
were to be bound by the Treaty they were going to 
make; are all proofs of the point too ſtrong to need 
any farther comment. | 

Such, then, is a very ſhort view of this celebrat- 
ed Aſſociation, under a light in which it has often 
been conſidered, and which beſpeaks the utmoſt re- 
finement in thoſe Conventions which permitted fuck 


a Sovereignty to exilt ; for it is certainly no incurious 


(?) Vide Coke. 4th Iuſtitute 153. 
(v) Vide ut fup. 
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part of the hiſtory of the European nations, to ob. 
ſerve them acknowledging for ſo long a time an artii. 
cial ſtate, compoſed of materials which almoſt all 
of them lent, as it were, towards its formation; 


which they had the power of withdrawing at plea- 


ſure; and which, like an enchantment, was actually 
annihilaed as ſoon as they choſe to break the charm. 
To this they were at laſt driven by the increaſing 
| power of the union, which induced them, after their 
famous war with Eric of Denmark, to withdraw their 
reſpective merchants, and the alliance inſtantly 


crumbled to-pieces. From that. time, none but the 


German cities were allowed a place in the Confede- 
ration; and they being continually reduced, as va- 


rious Sovereigns got the better of them, it has dv in- 


dled to the three towns, formerly mentioned, (u) 
which are perhaps more powerful, from their indi- 
vidual conſequence, than from any ſupport they may 
derive from a union, which is now © the preſentation 
of but what it was.” 


OF AUXILIARY TREATIES. 


Another great point in which Treaties and poſitive 


Conventions influenced the Law of Nations, and con- 


tributed to ſeparate it {till farther from the law of na- 
ture, was the power which it veſted in nations of do- 
10g certain acts of a hoſtile nature, but which were 
not therefore to place them in the ſituation of a de- 
clared enemy. 

According to natural principles, it ſhould ſeem, 
that whoever aſſiſts an enemy, let what will be his 


(w) Pfeffel. droit pub. d' Allemagne. I. 443. 445. Putter. 4 


hd 
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previous connection with him, becomes inſtanter an 
enemy alſo, and may therefore be purſued as ſuch 
wherever he appears. According to modern doc- 
trines, however, in conſequence of the multiplica- 


tion of the ties between all the States of Europe, by 


means of Treaties ; it is allowable for a nation to be 
the enemy of another to a certain point, and no far- 
ther: and if, previous to the breaking out of war be- 
tween two kingdoms, a defenſive Trea y has been 
made between one of them and a third, by which a 
certain number of troops is to be mutually afforded, 
the compliance with the agreement implicates the 
Auxiliary in the quarrel, Gy ſo far as the contin- 
gent which he furniſhes is concerned. (x) | 

Traces of this refinement, and the manner in 


which it was by degrees introduced by Convention, 
are to be diſcovered very plainly in the ages before 
us, particularly in the Treaty between JohN and 


Pattie, Kings of England and France in 1214; in 
which their conduct with reſpect to the rival Kings 
of Sicily and Germany, FREDERICEK and Orno, 
was laid down in preciſe terms. PHIIIP was the 
ally of FREKDERRICEk, and JouN of OTHO; and 
France and England agreed to make peace, without 


tying themſelves down to abandon their allies; fo 


that it was poſſible for each o remain at war in a 
certain territory, as Auæiliaries, though the two 
countries reſpectively continued at peace at home. 
The following article acknowledges it in language 
the moſt express 1 

« Fredericus rex Romanorum et Siciliæ, erit in 
noſtra treuga ſi voluerit, et rex Otho ſimiliter, erit 
in treuga regis Angliæ, ſi voluerit; et ſi alter illorum 
noluerit eſſe in treuga, nos poterimus juvare Frederi- 
cum in Imperio; et rex Angliæ Othonem in Impe- 
rio ſimiliter; abſque meffacere, et abſque faciendo 


(x) See Vattel L. 3. S. 101. | 
guerram 
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guerram inter Joannem regem Angliz et nos, de ter. 
ris noftris.” () | 

In like manner, towards the end of the ſame cen, 
tury, when the moſt determined war prevailed be. 
tween Arragon and Rome, in which Naples was the 
chief ſupport of the latter; it was ftipulated by the 
Treaty of Oleron, which was to give peace to Sicily 
and Naples, that Jamzs, King of the former coun. 
try, ſhould be allowed, notwithſtanding that peace, 
to aſſiſt his brother the King of Arragon in whatever 
war he undertook. (2) 

In like manner, alſo, after the Treaty of Bretig- 
ny, between Joan of France, and Epwaxo III. of 
England, Henry de Tranſtamare being raiſed up by 
5510 to balance the intereſt of England with his 
brother the King of Caſtile, he was bound by Treaty 

to ſerve the King of France © envers et contre tous; 
for which he had a penſion of ten thouſand livres, 
and a promiſe of an honourable retreat, in caſe he 
failed in his enterpriſes. (a) But as the name of 
England did not appear in the Treaty, it could not 
declare war againſt France, and both countries en- 
gaged in the war of Caſtile as Auxiliaries, without 
interrupting their amicable intercourſe at home. 
The ſoldiers of France fought the battles of Henry, 
and the power of England was led bythe BLACK 
PRINCE to the aſſiſtance of PETER; and each na- 
tion again encountered one another in Spain, though, 
in conformity to the rules of the world, in other parts 
they remained at peace. (b) © 

Mankind had made a conſiderable advance in the 
diplomatic ſcience, when ſuch refinements were held 
legitimate. The Romans purſued a very different 
conduct, and much. nearer to the law of nature, in 


(3) Rym. 1. 112. Leibnitz. Cod. Dip. p. g. 

(z) Burign. 2. 220. 

(a) Trefor. des Chartres. ap. Villaret. 1. 272. | 

(5) See the reaſoning before-mentioned in the caſe of the 
Marechal D'Andregham, Chap. XIV. 
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conſidering every ally of an enemy as an enemy him- 


ſelf. Other nations thought ſo too; and the total 


deſtruction of their city by BxENNUs, was the well- 


known conſequence of the aſſiſtance they gave to the 
enemy of the Gauls. 


OF TREATIES OF SUBSIDY. 


Not unſimilar to theſe Alliances, were the Treatzes 
of Subſidy, ſo frequently to be met with all through 
the hiſtory of Europe, and which have grown to be 
ſo important a part of the Jus Publicum in modern 
times. 

The invention of money, among other revolutions 
which it cauſed in the affairs of mankind, brought 
about that great oge,, of inveſting thoſe who poſſeſ- 
ſed it, with a potent and manageable inſtrument of 


raiſing a power which they could not well have com- 


manded, if left to mere natural reſources. Money, 
therefore, has not been improperly called power 1t- 
ſelf; and the character of it, as one of the finews of 
war, 1s well known. By a proper employment of 
this great engine, the ſtates of the world contrived 
to multiply their forces, and had always at command 
a certain body of troops entertained for them b 
other nations, without thereby involving the whole 
force of thoſe nations in their general quarrels. 

In the application, however, of this doctrine, re- 
gard was of courſe had to the various other inftitu- 
tions which at that time governed the world; and as 
the Feudal Syſtem, while it in general allowed the 
rights of peace and war to all great vaſſals, abſolute- 


ly forbade the exerciſe of them towards the Lord 


Paramount; we find, that in making theſe Treaties 
of Subſidy, exceptions were conſtantly introduced in 


R 8 favour. 
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favour of thoſe who might poſſeſs ſuperior rights 
over the parties. 

This recourſe to ſubſidy appears early in the hiſto- 
ry of Europe. So far back as 1101, we have a long 
and regular Treaty of this ſort between HENRY I. of 
England, and the Earl of Flanders; by which, in 
conſideration of four hundred marks a year, the Earl 
is bound to aſſiſt the King with five hundred ſoldiers, 
againſt all enemies who may attack him in England, 
except his lege Lord the King of France. (c) A cen- 
tury afterwards, another Treaty 1s made to the ſame 
eflect, between King Jonx and the Earl of Hol- 
LAND; the ſoldiers to be in the pay of the King 
while within the realm: (4) and in 1295, we find a 
Treaty of Subſidy and Alliance between PHIIIP LE 

BzL, and the ſame fiate; by which, in confidera- 
tion of 25,000 livres paid down, and 4000 a year 
for life, the Earl promiſes to aſſiſt him in all his Wars, 
0 Nee an offenſi ve one againſt his liege Lord the 
King of Germany;“ to receive his troops within his 
territories at pleaſure; and to make war againſt all 
his enemies, being the Allies of the King of Eng- 
land,” particularly thoſe * qui ont recu ſes denſers 
contre le dict Roy de France.” (ec) | 
When EpwarD [I]. and PHIIIP of Valois, were 
preparing for their great conteſt in France; they 
each of them ſought allies to themſelves by every 
poſſible means; and a hundred thouſand marks pur- 
chaſed a powerful Auxiliary to the former, in the 
perſon of ADpOLPDHVs of Naffau. (/) King CHARLES 
V. of France, ſurnamed the Wiſe, is allo repreſent- 
ed by an hiſtorian, as eager to gain foreign Princes 
on all occaſions to his intereſts, by careſſes and pen- 
ſions, for which they were to furniſh him with a 
certain number of men; and the Treſor des Chartres 


(c Rym. I. I, 2. (4) Id. 1. 168. 
00 Leibnitz. Cod. Dipl. 34. ( Rym. 3. 
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is full of Deeds, by which he obtained the ſervices 
of ſoldiefs of all ranks, from Sovereigns down to 
ſimple knights, drawn from the frontiers of Flanders, 
and "kg WY from the Rhine, and the interior of 
Germany. (g) 

The military "TN of the age, affiſted by Chi- 
VALRY, Which taught men to offer their ſervices 
wherever they were moſt wanted, contributed with- 

out doubt to the univerſality in which this cuſtom 


was eſtabliſhed ; and Europe ſaw every where vaſt - 


bodies of men in arms, who, if they had no quar- 
rel of their own upon their hands, were ready at the 
call of thoſe who had. To ſub/d:ze therefore, as it 


was an obvious, ſo it ſoon became a general prac- 
tice; and one part of a nation might /eg7timately be 


lent to the aſſiſtance of another ſtate, without bring- 
ing down upon the whole, the hoſtilities of thole 
againſt whom it was directed. 

It was hence that the character of a ſoldier of for- 
tune aroſe, a deſcription of men very antiently 
known in Europe. It appeared under various ſhapes, 
and almoſt at all times; under the name of Rowters 
in the twelfth and thirteenth, and under that of the 
Companies in the fourteenth century. (n In {taly they 
were known by the appellation of Condottteri, or 
Leaders of Bands; who made a trade of war, train» 
ed up ſoldiers in their own pay, and let them and 


themſelves out for hire, to every ſtate, and to my | 


cauſe, that ſtood in need of them. (.) 
Finally, the Treaties. of Subſidy which were form- 
ed by ſeveral powers, particularly France, with the 


Swils Cantons, are ftrong inſtances of this refine- 


ment in the Law of Nations. By thoſe Treaties, 
the beſt troops of Switzerland have been vigoroufly 
employed againſt particular ſtates, without their con- 


(Sg) Villaret. 2. 8. (5) Speed 490. 
0 Robertſon, . I. 160. | 
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ceiving, on that account, that they had a legitimate 
cauſe for quarrel againſt the community which fur- 
niſned them. LEWIS XI. is ſaid to have been the 
firſt who began to ſubſidize the Swiſs upon a ſyſtem. 
He found that they could be redoubtable enemies; 
and, taking advantage of this cuſtom, (which thus 
allowed of a partial employment of their forces, 
without on that account endangering the whole, ) he 
converted them, by means of ſubſidy, into the moſt 
ſerviceable of his friends. (&) | 
The advantage of granting ſubſidies to foreign 
troops, for gebung battles in which they are no 
wiſe concerned, it is rather the object of politics 
than of the Law of Nations to ſettle: but its propri- 
ety upon moral and CAriiſtian principles, it would not 
be improper to diſcuſs. As this work, however, is 
more an hiſtorical deduction of what was, than a 
diſſertation on what ought to be, I ſhall not here go 
into the queſtion. At the ſame time the ſubject itſelf 
demands the mention of ſeveral celebrated bands of 
theſe ſoldiers of fortune, whoſe actions were attend- 
ed with many remarkable and melancholy effects up- 
on the affairs and the juriſprudence of the world, 
and will ſerve to ſhew very powerfully the evils to 
which they are hable, whenever the general order 
of things is deranged. x 
In the begining of the fourteenth ceutury, the per- 
petual wars of Sicily had overwhelmed that fine 
iſland with troops of all nations. Moſt of theſe, it 
{ſhould appear, were Mercenaries, who, conſulting 
the genius of their order, and influenced by the bar- 
barity of the times, refuſed to lay down their arms 
after their employers had made peace, and continued 
a way of life which was no longer lawful. ( 
| FRE- 


(0 Garnier. 1. 491. Recueil des Traitez. 1. 599. 
(4) Porro Steilia tot bellorum motibus libera, in militum, C 
z#lanorum, Arragonenſium, Calabrorum, et Siculorum, rapiuas 
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F REDERICK, King of Sicily, was at a loſs how to 
diſband them; and, as the only means of delivering 


the iſland, he ſent them, to the amount of eighteen 


thouſand, as Auxiliaries to AnDRONICUs, Emperor 
of Conſtantinople, againſt the Turks. Their Com- 
mander, Roger de Flor, acquired the great dutchy 
of Romania, and performed fignal ſervices for the 
Emperor. In the courſe of five years, however, 
. they turned againſt their new employer, and fought 
and defeated his fon Michael, in a pitched battle. 
They afterwards entered into the ſervice of the 
Count of Va1o1s, who pretended to the throne of 
Conſtantinople ; and afterwards again, into that of 
WALTER de BAINNI, Duke of Athens. Quarrel- 
ling with this latter Sovereign, as they had done be- 
fore with the Emperor, they fought and killed him, 
and even took poſleſſion of his country, which they 
formed into a „ate for themſelves, under the title of 
the GREAT Company. They preſerved their full 
Independence till the year 1326, (four and twenty 
years after their departure from Sicily,) when they 
put themſelves under the protection of their old eni- 
ployer, King Frederick; (%) and, under his Vice- 


roys,. they exiſted for years as an acknowledged ſtate, 


till they were loſt amid various other revolutions. 
We have thus the picture of a body of men, collect- 
ed at firſt by legitimate commiſhons, diſpoſing of 
themſelves by Treaty, in virtue of a kind of baſtard 


Sovereignty, till they at length actually became So- 
vereigns themſelves. (1) 


et depredationes incidit. Quos Fredericus ut Inſulum expurgaret, 
contra Turcas qui Conſtantinopolim inſeſtabant auxiliares mifir. 
Fazellus de rebus Siculis. 477: 

(n) Burigny. 2. 245. 6. 7 

(zz) It is hardly bt £69, to obſerve, that this is a very different 


caſe from that fr equent one of an ally (teing alrca ſy a Sovereion = 


Hover) called into the aſhiſtanse, and becoming g the deſtruction af 
a weaker State, | 


Similar 
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Similar to this, but attended with more various, 
and, to us, more intereſting circumſtances, is the 
hiſtory of thoſe famous Mercenaries in the middle of 
the fame century, known by the name of the Com- 
PANIES. 

_ The quarrel for the erown of France between Ep. 
warp III. and Pailie of Valois, had thrown the 
whole world into arms; and the great length of time 
during which that quarrel laſted, brought immenſe 
bodies of ſoldiers from all nations into the kingdom 
which was the object of contention. The miliary 
ſpirit expanded itſelf ſtill more than it was naturally 
iuclined to do, and the profeſſion of a ſoldier ſeemed 
literally to have annihilated all others. When there- 
fore by the treaty of Bretigny, 1360, a general peace 
was agreed upon between the rival powers, there re- 
mained all over the ſeat of war a vaſt multitude of 
armed bands, whoſe ravages had hitherto been au- 
thoriſed by the ſanction of Sovereigns, but who 
could now no longer continue their mode of life, 
without incurring the vengeance of the law. It was 
not, however, for ſuch men to underſtand how the 
fame conduct could be morally different, becauſe 
they were in different ſituations; and that what at 
one moment had been their duty, ſhould of a ſudden 
have become a crime. When therefore the two go- 
vernments had diſbanded their ſeveral powers, with- 
out taking the precaution of providing them a retreat, 
or pointing out to them the means of honourable in- 
duſtry, they were Jed, not unnaturally, to continue 
_ the only profeſſion which they had probably known: 
and as the cauſe they had engaged in, was indifferent 
to the greater number of them, a change i in their ap- 
pellations was the only point that diſtinguiſhed them 
in their. new characters. Their occupations conti- 
nued almoſt exactly the fame ; but the name of Sol- 


dier, was degraded into that of Robber. 


According, 
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According, therefore, as they were diſbanded, 
they formed themſelves into Coup ANIES, and elect- 
ing ſome of the boldeſt of their body as their Chiefs, 
they fell upon every thing that came in their way, 
with a rage that was ſo much the more violent, as it 
was removed from all the reſtraint under which they 
had formerly lived. Not only private houſes, but 
cities; not only the highways, but whole provinces, 
were ravaged by theſe mercileſs men; and the diſ- 


tinctions of ſex, of age, and even of friend and ene- 


my, were all confounded. (o) 


Their numbers and actions made them reſpected, 
as well as dreaded; they formed enterpriſes ſuperior 
to the force of many regular ſtates; and in the end, 
as we ſhall obſerve, they acquired nearly as much 
conſequence, by forcing Sovereigns to treat with, 
and in ſome meaſure therefore to acknowledge 

them. 


At firſt the King of France conſidered them, as 


be had a right to do, as rebels and free booters. 
They were not authoriſed by any Sovereign Power; 


they made war under no commiſſion but their own 
ſwords; and hence they have been called by an old 
hiſtorian, © Filu Belial, Guerratores de variis natio- 
nibus, o habentes titulum.“ (p) | 

Succeſs, however, obliging the King to purſue a 
different plan: one of their armies, muſteriiig ſix- 
teen thouſaud ſtroug, encountered Jamus de Bouk- 
BON, a Prince of the Blood of the firſt accompliſh- 
ments, attended by the flower of the French Car- 
VALRY, and defeated and killed him at Brignor., 
near the banks of the Rhone. They afterwards pil- 
laged the whole of the Lyon:9 5s, aud other provin- 
ces; and marching ſtraight to 4wi2non, refolved to 
| plunder the whole Conſiſtory, together with the 


(s) Froiff. V. 1. Ch. 214. Vie de B. du Gueſ:l. 88. 
( p) Continuati, of Guill. de Nangis. 13Go., 
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Pork himſelf. From this they were only diverted 
by the Marquis of Moniferrat, a Sovereign Power, 
who by Treaty took them into his pay, and ventured 
to employ them in his wars in Italy. () 

Five years paſſed on, during which Franoe conti- 
nued a prey to their ravages, in her faireſt provinces, 
without a poſhbility of reſtraining them; and the 


complex1on of the times, and the cuſtom we have 


been conſidering, tended palpably to increaſe, in- 
ſtead of diminiſhing the evil. 

The mode which had been adopted, of granting 
| ſubſidies to particular Chiefs of renown, for the 
purpoſe of holding in readineſs a conſtant ſupply of 
armed men, was favourable to the Comraniszs in 
the higheſt degree; and fo far from being repreſſed, 
they were encourged, and actually joined, by men 

whoſe names 1n other times, would have made them 
bluſh at their perverſion of a proſeſſion, of all others 
perhaps the moſt truly noble, as well as the moſt 
brilliant. Accordingly, about this time, we find 
the character of theſe robbers raiſed, and the re- 
memberance of their actions almoſt done away, by 
the acceſſion of ſuch men as CALVERLY, GouUkNar, 


ALlBRET, AUXERNE, ANDREGHAM, a Marſhal of 


France,) and even of Du Guzsctltn himſelf. 

An immediate field of action was fought by theſe 
officers in ain, where HRNRY de TRANSTAMARE 
held his arms open to receive them; (7) and ſuch 


was the weakneſs of France, that it was the only me- 


thod ſhe could deviſe, by which to get rid of ſuch 
dangerous enemies. Upon thoſe, therefore, whom 
CARLES the WISE had at firſt treated as rebels, he 
condeſcended at laſt to confer a kind of Iegitimacy, 
by actually making a Treaty with them to evacuate 


(9 Froiff V. 4; Ch.-215- 
(r) Froiſſ. 1. 230. 


482 


France; 
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France; in the courſe of which their Chiefs were en- 
tertained with all poſſible honour at Juris, (s) and 
received a ſupply of 200,000 livres as the price of 
their retreat. It was upon this occaſion that Du 
GussCELIN was given to them as a leader, and his 
influence with them was probably occaſioned by the 
iniquitous offer of leading them firſt againſt the court 
of Avignon. In the courſe of that viſit, the unfor- 
tunate Pontiff was treated with the utmoſt contempt 
and harſhneſs by this celebrated General, who, all 
accompliſhed as he was in the virtues of knighthood, 
diſplayed upon this occaſion the talents and the bold- 
neſs of- the moſt lawleſs freebooter. He exacted 
100,000 florins for the ranſom of Avignon, and ra- 
vaged the whole country till it was paid. (7) 


After their well-known ſucceſs in the cauſe of HEN 


Ry de TRANSTAMARE, the Black Prince reſolving 


to reſtore the King they had dethroned, recalled all 


thoſe of their number that depended upon England ; 

and ſuch was their reverence for his authority, that 
they inſtantly obeyed his ſummons, and forced their 
way out of Caſtile, in ſpite of all oppoſition, ( on- 
ly that they might return to it againſt the very cauſe 
hey had 55 ſucceſsfully eſpouſed. In their ſecond 


me ee they were equally fortunate as in the 


firſt; and, upon their return into France, which they 
called their Apartment, (eur Chambre,) being dif- 
miſſed by the Prince of Wales, they ſtill continued 
embodied, and ſat themſelves down on the banks of 
the Loire. Farther they were defired not to retreat 
by Epwarp, who foreſeeing the impending war 


(s) One of cheſs Chiefs was Hugh FR Calverly himſelf, a ve- | 


ry accompliſhed Knight of the Engliſh party, and, as we have 
ſeen, (Chap. XIV.) the brother in arms of Du Gueſcelin. 
(7) See the particulars of this remarkable tranſaction ſet forth 


with much ſpirit, and at the ſame time, pied 5. Vie de Bert. 
du Guelel. 89, go, 91. 


(v) Froiff. 1. Ch. 279. 
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with France, told them he might ſtill have occafion 
for their ſervices. The king of France alfo, from 
the ſame cauſe, held a large body of them in readi. 
neſs on the other ſide; and thus we again behold 
this memorable claſs of men, now freebooters, now 
regular ſoldiers, changing ſervices and characters, 
as accident, or intereſt, or the exigencies of the 
times, required. In 1374, fourteen years after the 


riſe of theſe Subſidiaries, upon the truce between | 


France and England, EN GUERRAND de CouRcy, 
finding them without employment, entered into a 
Treaty with them to follow him into Auſtria, to the 
facceſfion of which he laid claim. 

Such then was the conſequence, in the fourteenth 
century, of the cuſtom of hiring mercenary troops: 
and I have judged it the more neceſſary to make this 
mention of them, becauſe in the above examples 
we may obſerve an almoſt new and independent /tate, 
riſing on the bolom, and in very ſpite of other States, 
and preferving themſelves there, at firſt indeed by 
force, but afterwards by lar. 

Something not unfimilar to this, aroſe even in the 
laſt century, during the height of the famous Thirty 
Years War; when, the whole Continent being in 
arms, and no profeſſion known but the military one; 
the contending States ſaw vaſt bodies of men, ſtrang⸗ 
ers, as well as ſubjects, ranging themſelves under the 


ftandards of various Chiefs, who owed their for- 


tunes and independence ſolely to their talents for 
war. The univerſal diſorder that prevailed, offered 
perpetual opportunities to their ambition; and ac- 
cording to their reſources in raiſing men, or their 
ability in commanding them, they were courted and 


protected by the Sovereigns around them; and by 


the Treaties they made, became e a kind of 

Sovereigns themſelves. 
The moſt illuſtrious of them were the gallant 
Count MAN SFIEL DT, and the famous Duke of Saxt 
8 WIMAI. 
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WzIMAR. The latter was ſubſidiſed by RIcHE“ͥ 
LIEU in the ſervice of France. It was however in 
the fame manner as many modern potentates are ſub- 
ſidized; more in order to annoy the enemy, than to 
augment the poſſeſſions of the ſubſidizing power. 
The Duke made conqueſts in his own name all alon 

the Rhine; he took Briſſac, the then key to Al/ace, 
and garriſoned it for himſelf, and of ſuch import- 
ance was his army, though the Sovereignty (if it 
was one) which they formed, was almoſt confined 
to their camp; that upon the death of their leader, 
the greateſt Princes entered into Treaty with them 
for their ſervices and their poſſeſſions. The Empe- 
ror, the King of France, the Duke of Saxony, and 
the EleQor Palatine, - were all rivals upon this occa- 
fon. The Emperor, as a Sovereign whom they had 


offended, but who was willing to forgive them; the 


King, as the power whoſe ſupplies had enabled 
them to keep the field; the Duke, as the heir by will 
of their late Commander; and the Elector, without 


any pretenſion at all, but that of money to purchaſe 


their right. This laſt, however, was known to be 


ſo powerful, that RiehELIEV did not ſcruple to ar- 


reſt him on his way to the army, on the ground of 
his entering the kingdom without a Safe Conduct; (w) 
and being thus left with leſs potent rivals to combat, 
he ſucceeded in purchaſing by a Treaty of Subſidy, 
the ſervices of the army, and the conqueſts they had 
made in Alface. (x) In the courſe of the affair, the 
acquifition of Briſſac from the Baron d'Erback, the 
Governor for WEIAR, is ſaid to have coſt the ce- 
lebrated Marſhal de Guk BRIAN as much trouble in 


(w) Bougeant. Hiſt de la P. de Weſtph. I. 5. S. 58. 

(x) The heads of the army are deſcribed ſimply as the Gentle- 
men, Directors, and Officers of the troops which the late Duke 
of Weimar commanded; no mention is made of them as belong- 
ing to any Sovereign State, Du Mont. 11. 184. 


negotiation, 
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negotiation, as a regular ſiege would have coſt him 
in war. (% 8 
Throughout the whole of theſe tranſactions, it is 
evident that the Duke of Weimar, who had not ori. 
ginally poſſeſſed a foot of land in Sovereignty, (2) 
was yet conſidered as a Sovereign by thoſe who treat. 
ed with him; and he is reprelented by an hiſtorian, 
as deſirous of forming that eſtabliſhment for himſelf 
in Alſace, which, while he lived, he jealouſly de- 
fended againſt his very employers the French, and 


which, had he not died, would have probably con- 


ferred upon him the title of its Landgrave. (a) Theſe 
are ſome of the important conſequences which in a 
time of general and continued warfare, may attend on 
the cuſtom of ſubſidizing; the whole legal force and 
extent of which, muſt, as we ſee, derive their ori. 
ginal ſpring from Treaty and Convention. 


OF COMMON CAUSE. 


TO Treaties is alſo owing another cuſtom, which 
has been received by the Law of Nations, but 
which, whenever it takes place, is certainly an aban- 
donment of that univerſal independence enjoyed un- 
der the ſtate of nature, I mean the obligation by 
which particular nations have often bound them— 


() Bougeant. I. 5. S. 55, 57. | 
() Bernard navoit pour tout bien, que Ihonneur d'etre iſſu de 
la branche ainée, de la Maiſon de Saxe. Id. Sec. 56. 

(a) Id. Ib. Men who are fond of ſpeculation might purſue the 


reflections which are naturally ſupplied by this account, as ap- 


plicable to the preſent ſitualion of affairs on the Continent. A 
very little time has paſſed ſince Dumourier promifed to be as ce- 
lebrated a ſoldier of fortune as the Duke of Weimar. 


ſel Ves, * 
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ſelves, to make Common Cauſe againſt others, and 
agreed not to lay down their arms except by general 
conſent. | 


By theſe confederations, the connections of States 


were not only multiplied, but improved into very 
ſtrict ties of amity, often ending in a departure from 
that impartial neutrality which in the abſtract they 
preſerve towards one another. The indiſcriminate 
warfare which had attended the e ere 
came thus to be modified; nations ranged themſelves 
under different alliances; a fixed object was propoſ- 
ed; and the embrios of what afterwards grew into 
the ſyſtem called the Balance of Europe, began to 
appear. £11 . 
The perpetual contefls between the two great king- 
doms of France and England, gave riſe to many 
caſes of this fort in the earlier parts of their hiſtory; 
and in arranging theſe alliances, they were naturally 
much governed by geographical fituation. France 
ſought a ſincere and powerful friend in the King of 
Scotland, which produced the ſuſpenſion of the Jus 


Albmatus, in favour of the latter nation; England, 


as naturally, looked to Flanders and to Spaia for the 
lame ſort of aſſiſtance. So low down as 1197, we 
have a full example of it in the Treaty between 
RICHARD I. and Barpwin Count of Flanders. In 
that Treaty it is agreed that neither party ſhall have 
the power of laying down his arms in the war 


againſt France, without the conſent of the other; 


that even after that conſent, and when peace ſhall be 
made, each {hall be held ready to aſſiſt the other 
with all his power if the King of France ſhould 
make war upon him; and the alliance 1s to endure, 
not only during their lives, but for ever between 
their heirs, whether their States ſhall be at peace or 
war elſe where. (5) In the ſame manner an alliance 


(5) Rym. 1. 94. 
exactlv 
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exactly ſimilar was made between the ſame Baldwin 
and King John; (c) and in conſideration of the pro- 
poſed marriage between HENRY III. and the daugh. 
ter of the Duke of Britanny in 1225, the King of 
England agrees that he will make Common Cauſe 


with the Duke, againſt all his enemies; and that on 


the Continent, he will neither make peace, nor truce, 
with them, without his conſent. (a) 

In 1266 we have a very extraordinary Treaty of 

this kind between HENRY Earl of Luxemburg, and 
FERRVY Duke of Lorrain againſt the Earl of Bar. 
Henxy obliges himſelf pever to aſſiſt the Earl of 
Bar againſt Ferry, even though he (Henry) ſhould 
be at war with Lorrain; and in that caſe alſo, if Bar 
ſhould take the opportunity to attack Lorrain at the 
ſame time, he actually obliges himſelf to make peace 
and join his forces againſt Bar. (e) 
It is evident I think, that the modern practice of 
making alliances of Offence and Defence aroſe from 
this, as they bear a near reſemblance to it in effect, 
though their form 1s obviouſly different. All the 
diſtinction however, is, that our downright anceſtors 
named the very perſons againſt whom the alliance 
was made; while the modern refinements have con- 
fined it chiefly to Quotas, and wrapt up the object in 
general terms. 


(e) Rym. 1. 114. 
(4) Erimus eidem Duci conſulentes & adjuvantes cum poſie 
noſtro, ad jura ſua defendenda et perquirenda; et quod cum nullo 
de inimicis noſtris et ipſius ducts, in partibus tranſmarinis, pa- 
cem faciemus, vel treugas capiemus, fine aſſenſu ipſius ducis. 
Rym. I. 284. | TY | 

(e) Du Mont Corps Dipl. 1. 224. 


OF 
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OF RENDERING UP OUTLAWS. 


UPON the ſame principle with the laſt are thoſe 
articles of Convention, by which two, or more Pow- 
ers agree to wave their right of granting an As LU 
to the ſubjects of one another, and mutually to ren- 
der them up even without being required. ns 

The right of protecting all who may come with- 
in the bounds of an independent Community, has 
been always held one of the moſt valuable preroga- 
tives of Sovereignty; and any invaſion of it has 
ever been ſtrenuouſly conteſted. Nevertheleſs to 
grant protection to thoſe who have offended the 
peace of other communities, is itſelf little leſs than 
the ſame ſort of crime. A difficulty not inconfide- 
rable therefore ariſes in determining between the 


two contending rights, the readieſt way of avoiding 


which, is by having recourſe to Convention. 

This was early adopted by the European nations, 
and Treaties are frequent by which it is ſtipulated 
that nations ſhall mutually give up to each others 
power, the criminals that may have ſought refuge 


with them, from the juſtice of their own country. 


A few caſes only of this ſort need be mentioned. 
By a Treaty beween WILLIAM King of Scotland, 
and HENRY II of England, in 1174. it is agreed 
that if perſons guilty of felony ſhall have fled from 
England to Scotland, they ſhall be immediately 
ſeized, and either be tried in the Ni of Scotland 's 
Gourts, or delivered up to the Juſtices of England, 
and vice verſa. (7) By the Treaty of Paris, May 
393, PHILIP III. and Epward I. refuſe to grant 


protection to each other's Oztlaw's; (g) and by ano- 


ther, between CHARLES V. of France, and the Duke 
of Savoy, 1378, all malefactors who had fled for re- 


7 „ -d0. Par. 231; 37- --- (2) Id. 2. 924. 


fuge 
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fuge from Savoy to Dauphiny, or from Dauphiny to 
Savoy, were to be rendered up to juſtice, even though 
they ſhould be the ſubjectis of the State delivering 
them. () 5 3 Fo 
5 4; caſes fell far ſhort of thoſe Treaties of Con- 
federation formerly mentioned, but they ſerve to 
ſnew in an eminent degree, the manner in which the 
union of particular States came to be extended, and 
above all they prove to us the ſuperior regularity of 
the times in compariſon with thoſe in which all ſtran- 
gers who came upon a foreign territory were 1mme- 
diately ſeized and reduced to ſlavery. (i) 


ͤ— 


OF TREATIES WITH POWERS, NOT 
CHRISTIAN. 


BUT of the various effects produced by Treaties 
on the cuſtom and practice of nations, not the Icaſt 
conſiderable was the amicable occaſion which they 
afforded, to Seis of people of diſcordant religions 
and manners, of acquiring a better knowledge i 
each others inſtitutions. 'This alone was a powerful 
inſtrument to ſoften thoſe ſturdy prejudices, which 
1gnorance of one another never fails to inſpire ; for 


even in common life we generally obſerve, that the 


ſtrongeſt antipathies may be contracted without foun- 
dation, and may he removed, ſimply by an oppor- 
tunity of becoming acquainted. . 

It was thus in fat that the horrid enmity of the 
CHRISTIAN and MAHOMETAN nations, which had 
been generated by the ſtrongeſt of all prejudices, and 
kept perpetually active by the evils which they had 


(0) Receuil des ordonnances. ap. Villaret, 1, 552. 
) Vide Chap. VI. | 


mutually 


. 
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mutually 1nflited, began at laſt to give way to the 1 
natural courſe of things. | # . 1 
To treat with Infide/s, as we have formerly ob- 
ſerved, was eſteemed infamous; and the perſons 

who could ſo far forget their character as Chriſtians, 
were held up to public deteſtation. The notion exiſt- 
ed long; it was a ſtrong inſtrument in the hands of the 
Popes againſt the all-powerful Frederick II. () and 
not a weak one, ſo far down as the fixteenth centu- 
"MW ry, when Francis I. was loaded with opprobrium in 
conſequence of his alliance with the Pyrie. On this 
occaſion, in order to regain his character in one point, 
that Monarch was forced to ſtoop to what was the 
greateſt ſtain upon it in another. He had been 
among the firſt of the age 1n reputation for liberality, 
and clemency ; yet he ſullied his glory by executions 
that were only worthy the ferocity of a bigot. (/) 
Even ſo far down as the beginning of the ſeven- 
teenth century, theſe -prejudices retained ſo much of 
their weight with the Proteſtants themſelves, that 
Ggorius thought it worth while to go at large into 
c the queſtion ; and though he allows that, as a gene- 
ral poſition, it may be permitted, (or rather that it is 
not forbidden) to make an alliance with Infidels ; yet 
he treats of thele alliances with ſingular caution. 
For example, he ſays that care muſt be taken not to 
} | fuffer the connection to be too intimate, leſt it might 
be the means of corrupting weaker underſtandings ; 
and for this purpoſe, if there are many Chriſtians 
within an 1nfidel territory by virtue of an alliance, 
he thinks that after the example of the MVaelites in 
Egypt, they ought to keep themſelves as diſtinct as 


r 


« poſſible from the inhabitants. (2 

l (% See Chap. XIII. 

| (!) Daniel Hiſt. de Fr. fol. 2. 298. - 

d (n) Cavendum enim ne nimia commixtio, contagium adferat 


infirmis, quam ad rem utile erit ſedes diſtingui, ficut Ifraelitæ 
Fe ab Egyptiis habitarunt. De jur. B. et P. L. 2. cap. 15. : 
II. | | be 


Vol. II. 0 Again, 1 
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Again, if the alliance is likely to prove the meaus 
of rendering them too powerful, he abſolutely for- 
bids it, without the extreme of neceſſity; for, ſays 
he, there is nothing ſo juſt in itſelf, but muſt give 
way, if it is either directly, or indirectly hurtful to 
religion. He even goes on to ſay, that Princes and 
States ought to bear in their minds upon this ſubject, 
the pious and bold addreſs of an Archbiſhop of 
Rheims to CHARLES the SIMPLE, when he told him 
that all men were terrified to obſerve him courting 
the friendſhip of the enemies of God, and making 
leagues with them to the deſtruction of the Chriſtian 
name; for what difference, adds the holy Eccleſiaſ- 
tic, is there between aſſociating iii Pagans, and deny- 
ing God, or worſhipping Idols? (n) 

. Grotius finiſhes the ſubje& with laying it down, 
that all CHriſtian nations are bound to aſſiſt one ano- 
ther againſt the attacks of 1nfde/s; and it was no doubt 
nn conſequence of the univerſality of theſe prejudices, 
that the cotemporary of Grotius, (Sir Edward Coke,) 
has advanced, or rather preſerved, doctrines to the 
ſame purport, as forming part of the laws of Eng- 
land, . 3 ”— 
In the fourth Inſtitute, the following poſitions, 
with their commentary, are ſuppoſed to be the ſet- 
tled laws of this realm. 
There be four kinds of Leagues. 


() Sed et fi ex ſoctetate tall, profane opes magnum ſint ha- 
bituræ incrementum, abſtinendum, erit extra ſummam neceſfita- 
tem. Non enim jus quodvis ſuffcit ad id eemmittendum, quod 


religioni, {i non directe, indirecte tamen, nociturum putetur. Id. 


Optandum eſſet ut multi hodie principes ac populi, in animum 
admitterent liberam et piam vocem Fuiconis Archiepiſcopi Re- 


menfis, Carolum Simplicum tic admonthtis. Qui non expaveſcat 


vos inimicorum Dei amicitiam velle, ac in cladem et ruinam no- 

; - . C] iſt . = ö 2 Te 80 1 ſ . 5 d Thy d J 
minis Chriſtiani, pagana arma et ſedera ſuſcipere deteſtanda: 
Nihil enim diſtat utrum quifſe paganis ſociet, an abnegato deo 
Idolas colat. Id. Sec. 11. 3. . 


I. Foedus 
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I. Fœdus pacis; and that a Chriſtian Prince may 
have with an Infidel. 


II. Fœdus congratulationis, five confolationis 'F 


wo this may a Chriſtian Prince make with an Infi- 
e 

III. Fœdus commutationis mercium, five com- 
mercii; and this alſo may be made with an Infidel. 

IV. FARDUS MUTUI AUXILI1I; and , cannot be 
done with an Infidel. (0) 

3 four poſitions, the learned Chief Juſtice 
fou pon examples drawn from the Je wiſh hiſto- 
ry; wad he laſt of them, upon the eximple of Ix- 
HOSOPHAT, King of Judah; who having made an 
alliance with Achab King of Iſrael, an Idolater, was 


not only in extreme danger during the war, but was 


met after his return home, and flain by Jen, for 


giving aſſiſtance to the enemy of God. (% 'I bus, 


rom caſes drawn from a very auteut part of the hiſ- 
tory of a very-remote people, and who were vnder 
the government of very particular inſtitutions, the 
Law of Nations, at lea as it is made part of the 
Law of England, is ſuppolcd to inhibi! alliances be- 
tween Chriſtians and Turks; © tor thus,” adds his 
Lordſhip, “the Laws of England, concerning theſe 
“ four Leagues, are as you perceive ſounded upon 
the Laws of God.” (9) 

With every proper deference for ſo high an autho- 
rity as my Lord Coke's, this prohibition is NOW no 


longer law. Mankind have, in a great meaſure, left 


off perſecuting one another on account of their reli- 
gion; and Leagues offenſive, and defenſive, are 
made in every Part of the world, without any refe- 
rence to their points of faith. (7) 


00 Fourth Inſtit. 155. 

( Id. Ib. (4) Ib. 

(7) E. G. between Chriſtians. and all the various religions of 
Aſia and America. 
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We are not however to ſuppoſe that this alteration 
is abſolutely of modern growth. Though it was not 
very univerſal, traces of itare to be found far back 
in the hiſtory of Europe. It was Conventin that 
firſt gave it birth, and the exterminating hatred with 
which the Chriftian and Saracen, people beheld one 
another, Was at length made ſo far to bend, as to ad- 
mit of the propriety of entering into Treaties toge- 
ther. If I may be allowed the expreſſion, they con- 
quered one another into mutual reſpect; and Trea- 
ties once begun, a variety of good conſequences fol- 
lowed. A freedom of intercourſe was agreed up- 
on; the forfeiture, of liberty, of effects, or of life 
uſeif, was no longer the terrible puniſhmeat for the 
crime of entering into each others country; and 
what had long been preſcribed by true religion, and 
even by common humanity in vain, was at laſt ſtipu- 
lated for with effect by expreſs agreement. In many 
parts, the two races were ſo mingled together with 
the ſame diſtrict of country, that after having fruit- 
leſsly endeavoured to deſtroy one another, they came 
actually to conſider that they were mutually entitled 
to the rank of legilimale States, and as ſuch to form 
alliances, according as their political intereſts direct. 
ed: | | ; | 
This was very much the caſe in Spain; a country 
nearly divided between the two religions, and the 
people of the two, religions, often divided among 
themſelves. Ta this fituation, each party was con- 
ſtantly on the watch to prejudice the other as occaſi- 
on wight invite, and for that purpoſe interfered in 
the numerous petty wars of the Princes that ſhared 
the country, without much attention to the religion 
of thoſe whom they attacked, or of thoſe with 
whom they made alliance. 'Thus the weaker Princes 
of one religion, very often ſought the protection of 
the other, againſt their more powerful brethren. 
Tbe Moors who wereexpelled from their own States, 
FEE _— OY, | took 
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took refuge with the Chriſtians, and the Chriſtians, ON, 
the other hand ſought an aſylum with the Moyrs., 
As the fortune of war alſo, was for a long time ba- 
lanced among them, and States could not be entirely 
ſubdued, the two people in their intercourſe toge- 
ther, were forced to imitate the cuſtoms they obſerv- 
ed among themſelves, and became zributaries, or 
bound by unequal alliances when a total conqueſt 
could not be effected. (S) 
'This ſort of connection, notwithſtanding the ge- 
neral prejudice upon the point, is to be diſcovered in 
other countries beſides the Spaniſh ' kingdoms. As 
the Saracens had contrived to fix themſelves in va. 
rious corners of Europe, without the poſſibility of 
diſlodging them; the Chriſtian Princes, eſpecially the 
more politic of them, began to think it lawful to ſoft, 
en the evil, by availing themſelves of whatever good 
* could extract from it. When they could not 


(5 A punter of examples of this are to be found in the ele: 
yenth century. 

Sanchez, Count of Caſtile, was the Auxiliary of Zuleiman, 
in obtaining the kingdom of Cordova from Almaladi, in 1008. 
The Count of Baverlong, was the Auxiliary of H, Lem, the trug 
Sovereign, in recovering it; and Sanche abandoning the unſuc- 
ceſsful party afterwards entered i into a firm alliance with the lat- . 
ter King. | 

The Count de la Pula, being driven from his little Sovereignty 
of Alava, in Caſtile, in 950, took refuge with the Moss of Cer- 
dova, with whom he made Alliances, and returned 0 che deſ- 

truction of the Chri/tians. e ap 
| Garcias, King of Gallicia, lofive his dated in batele to # 
Caſtile, in 1070, fled in like manner, to the Court of $:2i/le, 4 
the greateſt of the Mahometen HANG ; and in 1063, the Moor- | 14 
iſh King of Saragoſſs, being under the protection of the King 
of CasrtiLE, and invaded by the Arragonians, the Chriſtians 1 
cook arms againſt the Chriſtians in favour of their Mooriſh tri- 1 


2 
butaries, and the famous Cid himſelf, ee the protectors 


of S2ragofſa. Mod. Un. Hiſt. 16. 187, 8. 212. 17. 89. | 0 
Peter the Cruel alſo, in the fourteenth century, fled t the | 3 
A. 'rautin of Africa, whole daughier he is laid to have married, 4 


in order to raiſe up a ſecond party againſt his brother Henry | | 4 
de Tranſtamare.—PFroift, & Vie de du Guelc. 159, 2 


therefore 
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therefore root them out by Cngueh, they ehdeavdui- 
ed to make them uſeful by Alliance; and RocERI. 
King of Sicily, though ſtyled, as we have ſeen, by 


the Pope in the grant of that crown, the Exer. 


tor of iutidels, () did not ſeruple to take whole Þo- 
dies of Saracens iuto his pay. The ſame policy was 
purſued by WILLIAM LIL. () inthe fame iſland ; and 
the Emperor Fk+DeRICK II. defended a fimilar mea- 
ſure when it was imputed to him as one of the crimes 
which occaſioned his depoſition at the Council of 
Lyons. (v) 5 

This latter Prince, who ſeems to have been emi- 
nently qualified in the arts of government, was far 
above the prejudices of his age in this reſpect; and a 
Treaty, nearly as regular, and calculated to produce 
as beneficial effects as any that have paſſed fince his 
time, was effected by him with Aßuss Ac King of 
Morocco, in 1239. By this it was agreed, That 
ſlaves ſhould be rendered up on both fides ; That the 
ports of Africa ſhould be opened to the Cr Nians, 
who ſhould not be moleſted in their commerce ei- 
ther in going or coming; That the Mahometan mer- 
chants who came within the States of the Emperor, 
ſhould be exempt from the payment of the tenth 
part of their effects; and that they ſhould have li- 
berty to ſend an intendant into the iſland of Corſica, 


who ſhould have juriſdiction over the Makometans 


there eſtabliſhed. (w) This latter was plainly the 


ſame as a modern Conſul, the cuſtom of eſtabliſhing 


which, throughout the trading nations of the world, 
has alſo ariſen entirely from Convention. A Treaty 


fimilar to this was at the ſame time entered into with 


ABus8ac by the Republics of Venice, Genoa, and 
Piſa, and by the city of Marſeilles. (x) 


(7) Chap. XL. 


() Burign. 2. 3. F azellus calls him Roger II. 
(v) See Chap. XIII. 5 


(5) Leibnitz Cod. Deplom. p. 13, () 1d. Ib. 


It 
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It is remarkable, however, how long Europe went 


on with theſe prejudices ſubſiſting between the two 


religions, owing chietly to the inveteracy of the Ma- 
hometan ignorance ; the Treaties which England en- 
tered into with many of the Barbary States, in the 
preſent and laſt centuries, being little more than am- 
plifications of this Treaty with ABussac. They 
are a ſtrong elucidation of the manner in which Con- 
vention came to change and to amend the errors of 
the Law of Nations. (y) 

Alliances during the times before us, were not 
diſdained between the two Religions even 1n the 
Faſt itſelf, the climate in which the prejudices we 
have been mentioning were moſt predominant, and 
where they broke out into the moſt barbarous acti- 
ons. Both Chriſtians and Myſſulmen, ſought the 
aid of one another againſt their own brethren, when 
impelled to it by intereſt, mindleſs of the general 
hoftile principles that inflamed them. 

For example; The Cruſades had always been deſ- 
tradtve to the Greek Empire, though it was ranked 
among the worſhippers of Chriſt. During the firſt of 
them, in the eleventh century, the Greeks were ſup- 
poſed to have got rid of their ruinous gueſts by the 
infamous means of poiſon. During the ſecond, in 
the twelfth, they endeavoured abſolutely to pr oh:ibit 


their entrance, by making a cloſe league with che 


Sultan of Syria himſelf. (z) Ry 

In 1166 the Caliph of Agyp!, beheld the armies 
of a Chriſtian King of 5 1 march to defend 
him againſt the Mahometan Deſpot, and ſubmitted 
to what was conſidered as a ſpecies of pollution by 
his Courtiers, in receiving the Ambafladors of Jerv- 
ſalem, in perſon, and ratifying with his own hand, 
the treaty of ſubſidy which had been inade v ith 


them. (a) In 1185, the Pope himſelf (Lucius III.) 


(9) See Chap. V. (2) Vie de Salad. par Mar. L. g. 
(a) Gulieim, Tyr. 14. | 


condeſcende 
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 condeſcended to ſolicit the friendſhip of the accom- 
pliſhed Saladin; (b) and it was to an alliance made 


with the latter in 1191, by Guy de Luſignan, King | 


of Jeruſalem, againſt Raymond Earl of Tripoli, that 
the total expulſion of the Chriſtians from that cele. 
brated kingdom was ultimately owing. Saladin, 
like many other auxiliaries, more powerful than thoſe 
-they aflifted, ſeized the opportunity which was giv- 


en him by an interference thus invited, and conquer- | 


ed for himſelf, what he \ was in vain expected to rel- 
tore. 

In the READ of time, Alliances became more 
frequent, and not long before the application of Fran- 
cis I. to the Porte, for aſſiſtance, the end of the fif- 
teenth century beheld the ſame ſort of caſe, when 
Alphonſo, King of Naples, and even the Pope (Alex- 
nk 29 VII.) ſent to implore the aid of Bajaze?, againſt 
the celebrated invaſion of Charles VIII. (c) From 
that time, the prejudices of religion, and of a barba- 
rous policy, have been gradually giving way before 
tie lou, but certain effect of Trealies: The Porte, 


and even the African States, have taken their place 


in the European Commonwealth; and though many 
nations continue to make war without ceaſing upon 
the latter, yet it is in conſequence of their prratical 
maxims, rather than their religion. At any rate, 
wherever they have been purſuaded to adopt the 
milder law of nations inculcated by the Chriſtians, 


wie may obſerve that the mode of doing it was by | 


poſitive Convention. 

Thus by the third article of the Treaty with Algi— 
ers in 1686, (4) it is ſtipulated that the perſons and 
gocds of paſſengers on board the ſhips of the King 
of England, ſhall not be flopped, taken, or plunder- 


(3) Vie de Salad. par Marin. 1. 422. 
(e) Iter. Nieroſol. ap Gale. chap, v. Guiccard L. 1. an. 1494 
() Vide Marine Treaties, p. 259. Quarto. 
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ed : By the fifth, all uſe of - torture is mhibited : By 
the ſixth, perſons who have ſuffered ſhipwreck, are 


not to be made ſlaves. In caſes however which are 


out of the Treaty, the Algerines maintain the right 
which under a different Religion and M oral Stem 
they aſſume, ſince they alſo ſtipulate that to confer 
theſe immunities upon the Engliſh, a Paſs ſhall be 
neceſſary for every ſhip ; and thoſe which have none 
are to be conſidered as a fair prize. (e) 

The eleventh article exhibits the operation of 
Treaties in favour of Religion, and the diſtinction 
which is preſerved between the profeſſors of different 
faiths ; it being ſtipulated that if any Chriſtians el- 


cape on board ſhips of war, they ſhall not be de- 


manded ; in conſequence of which, the Algerines 
make a condition that before this privilege {hall be 


allowed to take effect, notice ſhall be given of the 


arrival of ſuch ſhips, and public proclamations be 
made to ſecure the Chriſtian captives.—The twelfth 
article entirely forbids the ſlavery of the ſubjects of 
Great Britain within the territory of Algiers. 

Similar Treaties were made about the ſame time 
with Tripoli, and Tunis; (f) and by the eleventh 
article of the Treaty with the latter, 1751, a great 
point is gained in prohibiting all piracy whatſoever 
within ten miles of Gibraltar and Mahon; it being 
agreed that prizes from every nation made within 
thoſe limits, ſhall be reſtored.— All theſe pretenſi- 
ons of the Barbary States had long as we have ſeen, 


been aboliſhed among the Chriſtians, in conſequence 


of their conſulting the true ſpirit of their duty, and 
their exiſtence thus late among the Mahometans, 
can only therefore be attributed to the influence of an 


oppoſite and intolerate n which made them 


(e) 8 Auguſt 10. 1700. Art. 2 Id. p. 265. 
(f) Treaty. _ 1700, Id. p- 275, 
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reject that law by which we are peculiarly taught to 
love our neighbour as ourſelves. 


OF CONVENTIONS RESPECTING 
+ COMMERCE. 7 


WE come laſtly to conſider one of the moſt im- 
portant effects of Convention upon the laws of the 
World, in the improvement which it palpably in- 
troduced into its Commercial Intercourſe. 

Upon the broad ſubject of Commerce, as benefici- 
al, or prejudicial to mankind, its myſtery and na- 
ture, or the chronology of its general improvements, 
it does not fall within the ſcope of this Treatiſe to 
ſpeak; nor, if it did, ſhould I attempt it after the 
elaborate volumes upon the matter, which crowd 
the libraries of Europe. I ſhall merely therefore 
touch upon thoſe parts of its hiſtory, in which the 
ſubject before us is more immediately concerned. 


As far as it may be ſaid to relate to the Law of 


Nations, from the univerſality of its adoption; it 
owes its regulation almoſt entirely to poſitive Conden- 


tion. For although there is a.natural diſpoſition in 


men to truck and barter with one another, yet the 
modes by which this ſhall be done, or whether it 
ſhall be done at all, muſt be left to Infti!iution, 

A writer of eminence on the law before us, at the 
ſame time that he places it among the bounden duties 
to encourage the commerce of States; admits that 
they have the power of making what reſtrictions they 
pleaſe upon it, and that others are obliged to ſubmit 
to them, on the ſuppoſition that they are founded 
on good reaſons. (g) AU things that contribute to 


(2) Vattel. L. 2. Ch. 2. S. 21. et inſr. 
2 | ; the 


. 
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the extenfion of this intercourſe, he however alſo 
claſſes among our dures; as the care of Highways; 
the fecurity of the Seas; the eſtabliſhment of Ports; 
and the regulations of Markets and Fairs. (A) 
As a general poſition, drawn from the morality 
which Chriſtians are bound to follow, we cannot 
perbaps diſpute this. But whether they can be deriv- 


ed, (as duties,) from the law of nature alone, (and 


ſuch is the foundation of Vattel's whole ſyſtem,) or 
whether, /ettins the Chriſtian morality out of the queſ 
lion, it is not left to the abſolute will, and even to 
the whim, or caprice of nations, to neglect all theſe 
circumſtances, it may not be unreaſonable to doubt. 
hh) | | 7 

0 Certain it is, that there have been times when 
they have not only been neglected, but the very op- 
polite conduct has been purſued, of which a varie- 
ty of proofs have been given in the courſe of this 


work. The Law of Nations upon the fubje& while 
left to itſelf, even long after the eſtabliſhment of 


CHRISTIANITY, was ſo extremely vague and indefi- 
nite, that no one could collect what was the con- 
duct with reſpe& to Commerce, which men had a 
right to expect from one another. ; 

n this uncertainty, the poſitive Inſlitutions of 
mankind, did that for them, which the /aw of nature, 


(according to our ſyſtem,) would never have obliged 


them to do; and which the turbulence of the world, 
and the little real knowledge they poſſeſſed of their 
religion, had hitherto prevented it from teachin 

them. It may however be obſerved, that Religion 
had ſo far its ſhare in the improvement of Commerce, 
as probably to have been the real, though inviſible 
_ cauſe of the abrogation of thoſe barbarous and diſho- 


neſt practices, which retarded its progreſs ;. and at 


(A) Ib. | 
(un) Vide Suarez De Leg. ac Deo Legiſlat. 2. 19, 7. 


all 
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all events, whether it was Religion, or mere a! 
ral benevolence, or abſolute and immediate intereſt, 
or a combination of all three; ſtill it was through 
the medium of Convention and poſitive Inſtitution, 
that the object was obtained, | 

The inſtances of barbarity that have been recorded 
in the courſe of this work, will ſerve to ſhew how 
little an intercourſe which depends ſo entirely upon 
public ſecurity, could flouriſh during the earlier ages, 
It was hardly even poſſible for men to exerciſe a dif. 
tant trafick, when every pals by land was infeſted 
with robbers, and every Sea was filled with Pirates, 
who purſued their callings, under honourable appel- 
lations. | TY 

J would nat however be thought to mean, that 
this was the only, or even the chief cauſe, why Com- 
merce did not flouriſn. While the ſpirit of the age 
was entirely military, people were leſs incliped to 
turn themſelves to occupations ſo contrary to their 


taſte ; and when the magnificent diſcoveries of the 


fifteenth century, opened new worlds to their contem- 
plation, every ſort of difficulty was made to bend 
to the genius which they inſpired. Before this how- 
ever, many nations had begun to diſcover the neceſ- 
fity for a more humane and fafer intercourſe; and 
not being then upheld by a general ſpirit of Com- 


merce, they had recourſe, to Convention in ſome 


meaſure to ſupply its place. Accordingly, ſo far 
back as the time of CA NurE, efforts were made by 
expreſs Treaty to obtain a mitigation of thoſe heavy 
taxes and tolls with which travellers to Rome and 
other parts ſeem to have been loaded. That Mo- 


narch obtained from the Emperor Cox RAD and 


Pope Jon N. Ut eis concederetur lex æquior, et pax 
* fecurtor in via Roman adeundi, et ne tot clauſuris 
« per viam arcerentur, et propter injuſtam telonium 


« fatigarentur.” (7) The maritime States alſo, ſoon 


O Will, of Malans, L. 2. C. ix. 


after 
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after the commencement of the period before us, 
found it neceſſary to niake ſeveral proviſions for the 


ſecurity of their mutual communications; the moſt | 
ſtriking. of which were, the puniſhment of piracy, 


and the abolition by law, of the cruel rights pre- 
tended to by the inhabitants of coaſts, againſt 
{ſtrangers who might arrive, or be driven upon them. 

Of this, inſtances, as 1t may be ſuppoſed, were 
moſt frequent, among thoſe who had been moſt in- 


famous for the practices in queſtion : and if the regu - 


lations that were made, had been only in a ſmall 


part obſerved, the cuſtoms of the maritime people 


would have then been as eminent for their humanit 


and horror. 
By a law of the Swedes, every houſekeeper on the 
coaſts, the Clergy and Nobility not excepted, was 


ſubje& to a tax to relieve and repair the loſs ſuffered 


by ſhipwreck. © Fortunam ejus qui naufragium 
« perpeſſus eſt, ſublevare et reſarcire.“ (j) The 
Daniſh law proceeded upon the moſt regular princi- 
ciples of Juſtice, and it probably affords the earlieſt 
example of Saluage, regulated by public conſtitu- 
tions. It ordained that the whole of the goods that 
were wrecked, ſhould not be reſtored, but a certain 
portion of them be ſet apart for the people who had 
been called out to aſſiſt thoſe in diſtreſs, and who 
were to be rewarded by the Maſter and Owners, ac- 


cording to an aſſeſſment to be made by the magiſtrates 


and maritime Præfects. () The Conſtitutions of Si- 


(7) Steirnhook, L. 1. Pt. 1. C. ix. 55 | 
(e) Dani bona naufragantibus non reſtituunt omnia, ſed ple- 
bem, præmio auxilii propofito, ad opem naufragis ferendam, 
navenique et merces periculo expoſitas pro re rata conſervendas ac 
recuperandas evocant. Poſteaquam ita allatum eſt auxilium; 
Præfecturæ Maratime, Præſes et Conſul et Senatores definiant 
quantum mercedis pro rei conditione, merciumque pretio, auxili- 


atoribus a navarcho, vel mercatore perſolvi oporteat. Jus Dan. 
ap. Wilk. 104. 


city 


is they had before been infamous for their ſavageneſs 
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cily under Frederick II. alſo deducted a portion of 
the merchandiſe ſaved, and any one who ſtole any 
part of it, was not only condemned to pay four times 
the value, but to ſuffer death. (/) Ts 5 
In the ſame, and even a greater ſpirit of humani- 
ty, is the following law of Æthelred. Et quælibet 
Navis mercatoria, pacem habeat quæ intræ portum 
veniat, licet ſit inimica navis, ſi ſit tempeſtati jacta- 
ta. Et licet non fit jactata, & confugiat ad aliquam 
pacis curiam, & homines confugiant ad curiam illam; 
tunc homines illi pacem habeant, & ea quæ ſecum 
OE WR” 1 8 

- The Engliſh, (the long continuance of whoſe bar- 
barous laws with reſpect to wrecks would mark them 
with infamy, had they not amply made up for it by 
the wiſdom and humanity of almoſt all their other 
conſtitutions,) can however boaſt that foreign Mer- 
chants became early the objects of their protection 
and encouragement, ſince by MAGNA CHART, 
they are allowed to go, and to come, and to remain 
in England, by land and by water, for the purpoſes 
of trade, as it is expreſsly ſtated, © per anliquas et 
c redtas conſuetudines.“ (n) It is the more likely that 
theſe were the Anliquæ Conſuetudines, ſince in the 
reign before that in which Magna Charta was enact- 
ed, the laws and cuſtoms of the Sea had been a fa- 
vourite object; and the laws of OLERON, which 
were actually compoſed under the direction of 
RICHARD I. became not only much in requeſt, but 
formed the common uſages among the maritime States, 
when their veſſels paſſed through the Britiſh Seas. (o) 


(7) Conſtit. Sicul. L. 1. Tit. 28, 58. ap Lindenbrog. 

(in) Leg. Ethel. ap Wilk. | | 

(1) Mag. Char. Cap. 30. The venerable Bede, more than 
four hundred years before this, had called London, Multorum 
populorum Emporium.” 5 

() See the record Ou the Dr minion f the Sea, quoted by Coke, 
4th Inſtit. 142. Leges et Statuta per ejus Anteceſſores Angliæ re- 

| : ges, 
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Of theſe laws, there are ſeveral articles, which 
mark very curiouſly the barbarous manner in which 
a barbarous nation conducts its ſtruggles into good or- 


der. The XXIIId and XXIVth of them are as fol- 


lows. 
If a Pilot kb the conduct of a veſſel to 


bring her to St. Malo, or any other Port, and fail of - 


his duty therein; fo as the veſſel miſcarry by reaſon 
of his 1gnorance 1n what he undertook, and the mer- 


chants ſuſtain damages thereby; he ſhall be obli ged 


to make full ſatisfaction for the ſame if he hath 
wherewithal; and if not, loſe his head. 


And if the Maſter, or any one of his Mariners, 


or any one of the Merchants, cuT ory HIS HEAD; 


they ſhall not be bound to anſwer for it: but before 
they do it, they muſt be ſure he had not wherewith 


to make ſatisfadtion. 
The reader's own ideas of juriſprudence will point 


out to him, the manifeſt 1 impropriety of allowing the 
Maſter, or any of his Mariners to be at the fame. 


time the judge and accuſer in a caſe of ſuch import- 
ance; and to cut off a man's head in a moment, as 


it may be ſuppoſed, of paſſion and revenge. Such 


however was the law. 

The XX Vth and XXVIth Articles are longer, and 
infinitely more juſt, though filly as ſevere. The 
Lord of the Coaſt i it ſeems, had a right to the third 
or fourth part of the ſhips that were loſt, aud the Pi- 
lots, (in the language of the law) “ in order to in- 


« oratiate themſelves with their lords, and to gain 


© to themſelves a part of the ſhip and lading, did 
„6 like faithleſs and treacherous villains, ſometimes 


ges, dudum ordinata 42 conſervandam pacem et guſtitiam INR 
OMNES GENT TS, NATIONIS CUJUSCUNQUF, par mare Angliæ 


tranſcuntes. Quæ quidem Leges et Statuta, per dominum Rich- 


ardum quondam regem Ang liæ i in redditu ſuo a Terra Sata cor- 


recte fuerunt interpretata, et in Inſula Oleron publicata et nomi- | 


nata in Gallica lingua La L Oteron. 
even 
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< even willingly, and out of deſign to ruin ſhip and 
goods, guide and bring her upon the rocks; and 
< then, feigning to aid, help, and affiſt the now diſ- 
<« treſſed mariners, were the firſt in diſmembering 
< and pulling the ſhip to pieces,” &c. To remedy 
this, the law declares that the Lord of that place; 


the Salvers; and all others that are concerned, {hall 
be accurſed and excommunicated; and puniſhed as | 


thieves and robbers; and the Pilot“ ſhall be hang- 
« ed upon a high gibbet, which ſaid gibbet ſhall 
« abide and remain to ſucceeding ages, on that place, 
<« as a viſible caution to other ſhips that ſhall after- 
« wards fail thereby.” 

The fate of the Lord is ſtill more ſevere. e He 
<«. is to be apprehended, his goods confiſcated and 
« ſold, and himſelf faſtened to a poſt or ſtake in the 
« midſt of his own Manſion Houſe, which being 
e fired at the four corners, all ſhall be burned toge- 


„e ther; the walls thereof be demoliſhed; the ſtones 


ce pulled down; and the place converted into a mar- 
<« ket place, for the ſale only of hogs and ſwine, to all 
< poſterity.” 


The XXXIſt Article deſeribes moſt horrible cuſ- 


toms, and as horrible pumſhments to prevent them. 
It recites that when a veſſel was loſt by running on 
ſhore, and the mariners had landed; they often, in- 
Read of meeting with help, © were attacked by peo- 
ce ple more barbarous, cruel, and inhuman, than 
„ mad dogs; who to gain their monies, apparel, 
< and other goods, did ſometimes murder and de- 
« ſtroy theſe poor diſtreſſed ſeamen. In this caſe, 
<« the Lord of the country, is to execute juſtice by 
« puniſhing them in their perſons and their eſtates; 
« and is commanded to plunge them in the ſea till 
<« they be half dead, and then to have them drawn 
c forth, out of the Sea, and ſtoned to death.” 
Such was the ſeverity which Inftitution found it 


neceſſary to oppoſe to the lavage violences that had 
been 
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been ſo inimical to Commerce; and though it was in 


all probability, not always infliQed,' yet the lars ot 


Oleron which authoriſed it, and which, as we have 
ſeen, were the governing cuſtoms of the nations that 
navigated the Britifh Seas, are ſaid to have been tak. 
en as a guide in forming the inſtitutions of the fa⸗ 
mous commercial eity of WIs sur. 

This laſt was for ſome time, particular about the 
end of the twelfth century, the moſt flouriſhing tfad- 
ing city of the North; and is deſcribed by Ola 
Magnus to have riſen to a great height of commer- 
cial conſequence, by the ſecurity which it afforded 
to all comers both by fea and land. He adds a re- 
markable expreſſion, (nulli præcluſum municipium,) 
by which it ſhould ſeem that every one was admitted 
to a participation of its privileges. Encouraged by 
this, all the greater nations of Europe, thronged to 
it for the purpoſe of Trade, and even thoſe who ap- 
proached near to theit original ſimplicity, for ſo poſ- 
Qbly the learned Archbiſhop may mean by the Sin- 
gulæ gentes ſuos proprios vicos et plateas incolentesi (p) 

his gave ſo much influence to the inhabitants, that 
all thoſe who navigated the Baltic, are ſaid to have 
governed themſelves by the laws and' principles of 
the Conſulate at Wiſbuy ; and to have adopted from 
them a kind of Law-Merchant, which. being regu- 
larly digeſted, decided differences by ſea, much 
ſooner than arms could decide them by land. G © 1a 

Into the detail of theſe laws, it does not fall vhs 


in our ſubjedt r to enter; we cannot however help re- 


Vor. II. - „„ AC 


(?) Colliers luc Gothi, Suedi, kim fei Raben Pai, 
5 Angli, Scoti. Flandri, Galli, Finni, Vandali, Saxones, 
ani; /ingalaqre gentes, fus; broprios vices er platens encolentts, 
precluſum municiþium. Ingredienteſque, terra et mart, om- 
nia paccata invenerunt. Olaus Mag. L. 2. C. 24. 
) Ab hac etiam Inſula (Gotlandia) i in omol navigantium don 
troverſta, præſertim a Conſulatu Viſbycenſi petitur et datur jus, 


ot 
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marking on the care that was taken for the ſecurity 
of ſhips againſt the attempts of their crews by the 
following articles. 


W hoever drew a {word upon the Maſter of a vel. 


fel, or wilfully falſified the compaſs, was condemn- 
ed to have his right hand nailed to the maſt. (7) 
Whoever behaved peer was condemned to be 
keel-hauled. ( 
| Whoever was guilty of rebellion was sto be thrown 
overboard. (7) 

It was unlawful alfo to wet this Maſter, Pilot, or 
Mariners of a veſſel for debt, when about to ſet ſail; 
though the creditor might ſeize any thing belonging 
to bis debtor which he could find in the veſſel; () 
and this was a very ſmall part of the regularity intro- 
duced by thefe laws, which became in a manner the 
laws of the world, fince they extended, ſays the 
hiſtorian, from the pillars of Hercules, to the North 
Seas; (v) and we have here therefore a full inſtance 
of Conventions entering into the compoſition, and 

| my part of the Law of Nations. 


T65 


et ſententia diffinitiva, avid unicuique 1 vel auſeren- 
dum erit. Certe Jus hoc Mercatorum ac valde prudenter digeſ- 
tum, citius lites adimit in fluidis aquis, quam aliorum deciſio! in 
terra arma. Ib. 
(7) Ol. Mag. L. 10. c. 16. p. 448. | | 
(5) Nothing can be more minute than Magnus $ 0 of 
this puniſhment. Qui vero, tumultuarius aut, injurioſus fuerit, 
funiculo ligatus uno latere navigii ſubtus immerſus, ex altero ſub 
dorſo navigi retrahitur, atque fi propter abſorptam in gurgite 
aquam opus fuerit, ſupinus repronitur, aut pronus, ne intereat 
ſuffocatus—Id. Ib. | (/) Id. 

() Artic. 6. L. of Wiibuy Comp. Bo. of Sea, Laws. 176. 

(v) Hz et ſimilis pzeneque, imoſgraviores, ex conſtitutionibus 
vetuſtiflime Urbis Viſbuycenſis, &c. repetentur. 
Tamen leges maritimæ et deciſiones omnium controverflarum 
ſingularitur | Org lateque uſque ad columnas Herculis, & ulti- 
min mare Scythicum ex ea petuntur & datæ bbſervortur, &c. 
&c. Olaus Mag. L. 10. c. 16. They continue alſo according to 
Anderſon to be obſerved to this day by the nations bordering on 
the Baltie. Hiſt. of Commerce, 1. 179. mY 

ut 
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But one of the moſt remarkable public Deeds re- 
lating to Commerce, and in which the principles of 
Trade, and the rights of nations with reſpect to it, 
. have been beſt underſtood, is to be found in 
the 

to Greek and other languages, which was borne by 
Sir Hugh Willoughby and Richard Chancellor, two 
celebrated navigators, in their attempt to diſcover 
Cathaye in 1553.— After ſetting forth the diſpoſition 
to cultivate the love and friendſhip of his kind, im- 
planted by the Almighty in the heart of man, the 
conſequent duty of all, according to their power, 
to maintain and augment this defire, and the conduct 


of his anceſtors in this reſpect which had ever been. 


© to ſhew good afteftion to thoſe who came tO them 
e from farre countries,” the Letter proceeds in form 
to ſay: : | I 


« And if it be right and equity to ſhe ſuch hu- 


© manitie to all men, doubtlefle the ſame aught 


* chiefly to be ſhewed to Marchants, who wander- 


* ing about the world, ſearch both the land and the 
* ſea, to carry ſuch good and profitable things as 
ce are found in their countries, to remote regions 


e and kingdomes, and again to bring from the ſame, 


« ſuch things as they find there commodibus fot their 


“ own countries: Both as well that the people to 


© whom they goe, may not be deſtitute of ſuch 
© commodities as their countries bring not forth to 


e them, as that alſo they may be partakers of ſuch, 


« things whereof they abound. Fot the God of 


© Heaven and Eartb, greatly providing for man- 


* kinde, would not that all things ſhould be found 
e jg one region, 70 the ende that one ſhould have need 
a of another ; that by this meanes friendſhip might 


cc 


« our realme, moved herevnto by the ſaid deſire, 
| | P 2 % have 


. 3 * 42: — 9 > - n — C 
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amous letter of King Edward VI. tranſlated in- 


be eſtabliſned among all men, and every one ſeeke 
6 to gratifie all. For the eſtabliſhing and further- 
e ance of which univerſal amitie, certaine men of 


a IEreE.: C | 
I be Commerce of the Hemiſb States which after- 


— 


© have inſtituted and taken 8 them 2 voyage by 


« ſex into farre countries, to tlie intent that between 


* our people and them, a way may bee opened to 


4 bring in and carry don merchandizes, defiring 
us to further their enter prizes. Who, aſſenting 
e to their petition, have licenſed the right valiant 
and worthy S1x Hycs WII TOVeHRL, Knight, 


« &c. according to their deſire, to goe to countries, 
c to them heretofore unknown, as well to ſeeke ſitch 


« things as we lacke, as alſo to carry unto them from 
« our regions, itch things as they lacke. So that here- 


e by not only commoditie may enſue both to them and 
e us, but alſo an indiffoluble and perpetual league and 


« friendſhip, &. We therefore defire you Kings 
“ and Princes, and all other to whom there is any 
ce power on Earth, to permit unto theſe our ſervants, 


e free paſſage by your regions and dominions ; for 


they ſhall not touch any thing of yours unwilling 
e unto you. Conſider you, that they alſo are men. 


c 


* 


< litie which is in you, to aide and help them with 
“ ſuch things as they lacke.—Shewe yourſelves to- 


* wards them, as you would that we and our fub- 
e jecis ſhould ſhewe ourlelves towards your ſer- 


« Vants, if at anie time they ſhall paſſe by our re- 
< glons.” (2 R 
SGrauch was the language of our anceſtors two cen- 


turies and a half ago, than which the moſt enlight- 


ened and virtuous ſtateſman of modern times, could 
not produce any thing more wiſe, more juſt, or more 
conſonant to the trueſt ideas cf the rights of Com- 


* 


wards grew ſo famous, was early the object of regu- 
lation by Trade; and ſo far back as 1203, it was 
agreed by Henry Duke of Lorraine, and Theodorick 


Sing 7 (w) Hackluyt. 3. 231, 232. 
| e 8 Earl 


If therefore they ſhall ſtand in neede of any thing, 
te we deſire you of all humanitie, and for the nobi- 


» l * 
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Earl of Holland, that the merchants of each ſhould 
have liberty of ingreſs and egreſs in their reſpective 
dominions, by land and by water; the mode by 
which their differences ſhould be ſettled, was prę- 
ſeribed in form; and they were bound not to require 


ſecurities for their debts, till they had applied for 


zaſtice to the Courts of the Towns where they hap- 
pened to be, and were denied; in which caſe they 
were permitted to take ſecurities. ( ) 

It was probably in conſequence of the regularity 
introduced by ſuch Conventions, that when the King 
of France had otdered the arreſt of ſome Engliſh 
- merchants and their goods within his territories in 
- 1242, the tranſaction is blamed. by M. Paris as con- 
trary to old practice, and derogatory to the antient 
dignity of the kingdom. Rex Francorum, Mer- 
* catorum Anglia corpora, cum ſuis bonis, per reg- 
num negotlantium, ſecus guam decuit capi 1 feraliter 


.< 1mperavit; /edens inormiter in hoc facto, antiquam 
* Galtlie dignilatem. v (y) ©. 


This arreſt was upon the breaking out of a war; 
and nations had proceeded far towards regularity, 
confidering the atrocities which bad: ſo long. diſtin- 
guiſhed them, when a conduct, mild in compariſon 
to what had been the practice hut a few years before, 
was talked of in ſuch terms. The antiqua Galle 
 dignites, ſuffered the ſame blot, ſo late as the year 
1793, five centuries and a half afterwards, (2) and 
the cuſtom of Hain on the breaking out of war, has 
been almoſt conſtantly the ſame ; fo that in this re- 
ſpe, we cannot be faid to have advanced far be- 
yond our anceſtors. In 1528 we have a vifible proof 


of the improvement introduced by Conventions in- 


to the commereia imo courſe of States, in 1 the pro- 


(x) Recueil des Traitez. I. 43. 

y) Mar. Par. 585. 

8 3) When the Convention of France ordered the bodies and 
goods of che Englith Merchants once more feraliter cafi. 


tection 
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tection which it was agreed to afford to one ano- 
ther's merchants upon the breaking out of war 
between Francis I. and the Emperor. It was afford- 
ed, according to the expreſs agu uage of the Plena- 
ry powers 0 the French Ambaſſadors, becauſe ma- 
ny goods and merchandiſes belonging to the ſubjects 
ok both of them remained mutually in their reſpec- 
tive poſſeſſions, ' and therefore on account of the 
war, might be hoſtilely detained, to the great loſs 
gf the innocent owners; immeritorum pnj/eſſorum, ni- 
oy privatis eorum commodrs mutuo, ut par eff conſulatur. 
(a) In the next year we have another inſtance of 
the protection of commerce, even during the height 
of hoſtilities between two countries; when HxNRY 
VIII. and the ExrEkROR, agreed upon a neutrality 
of the Netherlands, on account of the mutual ſenſe 
they had of the benefits which each of them deriv- 
ed from Trade: (b) 

Theſe are at leaſt ſome of the elſects upon the in- 
tereſting law before us, which as far as I have been 
able to diſcover, were brought about by poſiti ve 
Conventions ; ; and in conjunction with thoſe other 
cauſes which form the ſubject of the three laſt Chap- 
ters, they were the means of reducing the Weſtern 
nation to a ſtate of comparative regularity, from the 
frightful deſolation e el by To Barbarians, 


(%) Rymer, 14. 35s. (3) Hume. 3 164 
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8 HAP. XVI 


o7 THE RANK AND CLAIMS or THE NATIONS oF 
ere "EVROPE. 


3 


WI E WIE in ithe laſt lat to 8 according 
to our plan, the remarkable claims concerning their 


rank and privileges, which the Weſtern nations were 


perpetually aſſerting; the principles which governed 
thoſe claims; and the conſequent regulations which 
were made by degrees, ſo as to enter into theit 
Code of Law of Nations. | 

Poſſibly no part of law may to philoſophers ap- 
pear ſo frivolous as that of which we are now about 
to treat, which gravely endeavours to regulate what 
at beſt muſt be conſidered as mere vanities.” The 


conſciouſneſs of worth, and the natural refpe& which 


is paid to power and merit, may be ſaid, and with 
great truth, to. be ſufficient rewards of themſelves 
alone, without involving ourſelves in ridiculous and 
mortifying conteſts, to force them into higher public 
notice,. and mark them with a broader public ſtamp, 
than they would naturally obtain if left to them- 
ſelves. The opinions, however, of philoſophers, 
have always been long in acquiring ſuch weight with 
the world, as to he able to correct its prejudices, and 


of all other prejudices,. thoſe which take hold of its 


pride and dignity, Accordingly, our anceſtors gave 
themſelves up, without even ſeeming to feel the fol- 
ly of their conduct, to an immoderate and perpetual 
conteſt for rank and pre-eminence, often as deſtruc- 
tive, as in general it was ridiculous! 

Had they barely contended, the mention cf the 


ſybje& would not here be made.; bur as they con- 


te nded 
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tended with a ſhew and ſemblance of rights, and 
the graveſt names affected to reſt matters upon prin- 
ciples which bave aQually foung a place in their 
Codes of Law; it is but a neceſſary conſequence of 
our undertaking, to inveſtigate the ſubje& in form, 
In the ſame manner as an enquirer into the hiſtory of 
our municipal laws, although he might laugh at, or 
pity the ignorance which could gravely undertake 10 
treat of Witchcraft, would be bound to review ſuch 
laws and notions concerning it, as are known to have 
_ exiſted. We muſt ſmile, however, to fefle chat 


what, in the abſtract, is in reality ſo trifling, and of 


ſuch little genuine importance to the true intereſts of 
States, ſnould be in fact one of the moſt Uifhcult 
points to determine. The greater ſeatures of Eu- 
rope, its ſuperb ſyſtems, the Aſſemblage of its 


Princes in Councils, and the whole train of its inte- 
reſts, may all of them be tolerably well made out, 


þy an attention to facts and to principles. But the 

place which its different Spvereigns were ſuppoſed to 
hold 1n the ſcale of Dznity, and the rules which go- 

verned their claims to precedeney, are fo involved 
in obſcurity from the dearth of clear and decided 


caſes, and fo liable ta derapgement from perpetual 
contentions, that the balance 'of power, or a nice 
caſe in morality, is more eaſily to be underſtood and 
decided; than a conteſt between the Ambaſadors of 

two rival States, for the firſt place in the Drawing 
Room of a Sovereign. This is obvicuſly owing to 
the ſame cauſe which renders all ather caſes of the 
Law of Natiqns difficult to ſettle ; namely the want 
of a competent ſovereign tribunal ; for upon the 
broad common of Europe, the univerſal indepen- 
dence of its various States, rendered the whole ſub- 
ſervient to caprice, or to chance, accordipg as the 
temporary power, the temporary obſtinacy, or the 
temporary good humour of Kings and Councils 


might direct. Hence Fan Bynkerfboek, in mention- 


ing 
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ing this ſubject, confeſſes himſelf abſolutely anable 
to decide upon the point, and aſſerts that the at- 
tempts of all others pen che matter have equally 
failed. (a) 

W hen ſuch an authority pas ed the under- 
inking; it is not our ambition to attempt it; but in 
purſuance of our plan, we ſhall content ourſelves 
merely with ſtating what actually has been thought, 
and, when we are fo lucky as to meet it, what aftu- 
ally has been decided by our anceſtors. 

Upon the ſimple queſtion of rank, it ſhould ſeem, 
beyond a poſſibility of doubt, that when nations are 
equally independent, they muſt all originally be equal 
in rights. And it a particular place or dignity, 10 
the excluſion of others, is ſuppoſed (as it naturally 
muſt). to be a 77ght ; no power on earth can be com- 
petent to ſay, guoad this point, which, amopg Inde- 
pendent Nations, are to be conſidered as ſuperior, 
and which, as inferior; nor is it of any conſequence, 
that one poſſeſſes a more pumerous population, a 
greater extent of territory, or its Sovereign a kigh- 
er founding title than another. Upon this part of 
the ſubject we may make uſe of Vattel's illuſtration, 
where he obſerves, that when the queſtion is con- 
cerning the rights of Man, it matters not whether he 
be full grown, or only a dwarf. (b) As however the 
fact certainly is, that ſome Powers are more confide- 
rable than others in the great Society of the World, 
he confeſſes that the ſmaller ought to yield to the 
larger, not their equality of right, but when it can 
come into queſtion, (as for example at a general. 


Council or Congreſs) the mere Priority of Place, 
amongſt Sn.” (c) 


(a) Qual. Jur. Pub. L. 2. c. 9. och glances at "TY 
Cothofred, who compoſed a long work called Diatriba de Jurs | 


Praccedeniz. | 


1 Vattel. Prelim. 18. ö be) Id. 2. 3 a7” 


A great : 
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A great and proper deference for decency and or, 
der, no doubt drew this obfervation from Vatiel, but 
I confeſs I do not fee the juſtneſs of its foundation. 
In the intercourſe of common and ſocial life it cer- 
tainly holds, good, but. wherever Rights, Indepen. 
| dence, and Equality, are expreſsly to be repreſented, 
and inſtituted forms are in conſequence to be fulfilled, 
it becomes even a very high duty in the Inferior, to 
aſſert himſelf to the utmoſt. point; it is * the ninth 
part of a hair“ for which every man of ſpirit, would 
cavil. Thus, in Popular Aﬀemblies, or where the 
Repreſentatives of a great Nation are met-together, 
it would not only be far from indecent, but it would 
be even cowardice, and meanneſs, for the pooreſt 
member to wave his privileges as to equality of rank, 
becauſe he met in the tranſaction of byſineſs, with 
fome individual, more powerful or wealthy, ou! of 

the Aſſembly, than himſelf. But excluſive of this, 
and even upon the ſuppoſition that a State inferior in 
power and wealth, ought, by the law of Europe, to 
yield to one ſuperior in theſe points; it is always dif- 
ficult to make out that uperior ity in ſufficient clear- 
neſs; and, from the want of a competent judge, 
ſhould the conteſt be puſhed with any perſeverance, 
nothing ſhort of actual trial, in other words, of ac- 
tual war, can decide it. To ſay then that the infe- 
Tiour, ought to yield the pririty of place, is to advance 
nothing certain with reſpect to the law and cuſtom of 
Aerzen or, what is worſe, it is to advance 
what is calculated to inſpire contending parties with 


c 


additional obſtinacy and batred. 


"This aſſertion of Equality, however, by no means 
goes the length of a claim, to /uperiority. In the 
preſent day, conteſts of this kind have for the moſt 
part been laid afleep, either by a compoſition, be- 
gun long ago, .which has brought on a mutual yield- 
ing; or, what ig moſt uſual, by a comparative abo- 
| Iition of thoſe ceremonies where conteſts might wie: | 
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The time 1s not, however, long paſt, ſince the dif- 
ferent Courts of Europe plunged into the warmeſt al- 
tercations on this account, and have quarrelled like 
madmen, or pouted like children, not becauſe their 
Equality was invaded, but becauſe their pre- eminence 
was not allowed. Theſe conteſts were common to 
all States whatſoever, and ſo far were they from be- 
ing peculiar tothe moſt eminent for riches or power, 
that the ſmalleſt Sovereignties, according to Bynker- 
ſhoe , ad ravin uſque vociferantur et inſantunt ;” and 


the ſmaller the State, the greater the madnels. (d) 


Certain it is that the precedency was ſo long conſi- 
dered of conſequence by very grave men, that Bo- 
reel, an Ambaſſador of reputation and a Dutchman 
in the laſt century, writing to the accompliſhed De 
Witt concerning a conteſt between him and the Am- 


baſſador of Savoy, diſcovers much ſpleen againſt the 


Savoyard, whom he mentions as a petty Prince 
whole revenues do not amount to above 1,200,000 
crowns, and propoſes that France ſhould be called 
upon to guaranty the rights and privileges of the Re- 
public, among which he thinks its rank with reſpect 
to other nations is not the leaſt. (e) So alſo, in the 
| Inſtructions given to Lord Mancheſter, when he went 
— Ambaſſador to Venice in 1697, and to France in 1699, 
very particular injunctions are laid upon him, * that 
ce he take care to be treated upon all public occa- 
“ fjons, in the ſame manner as the Ambaſſador of 


France and Spain; (/) in conſequence of which, 


perhaps, it was, that when the Ambaſſador of For- 
Zugal had choſen to advance into M. de Torcy's room 


(4 ) uo minor eſt auctoritas qua nitaris, eo major inſania eſt. 
Queſt. Jur. Pub. L. 2. c. 9. He quotes the caſe of Ambaſſadors 
of two Italian States, who meeting on a bridge at Prague where 


only one could paſs at a time, remained all day on the ſpot be- 


cauſe neither would give way to the other. 
(e) Lettres de De Witt. 2. 384. 
(F) Coles Mem. of AE of State, 235. 


4 


before 
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before his Lordſhip, he makes a public complaint of 
it both to the French Miniſter and his own Court, 
talks with littleneſs of returning his rudeneſs, and 1t 
is made the ſubject of four or five letters, in which 
the Amballador, the Secretary of State, and King 
William himſelf, take part before it is ſettled. 

It is inconceivable into what importance theſe 
trifles uſed ſometimes to ſwell, fo as to become of 
_ conſequence to the moſt material intereſis of whole 
kingdoms. About the year 1600, the long wars of 
Elizabeth, and King Philip of Spain, drawing to- 


wards a concluſion, commiſhoners met on both fdes | 


for the ſettlement of a peace at Boulogne ; but altho 
each of the parties appeared in eameſt, yet, from 
the moment of their arrival, difficulties were ſtarted 
concerning the precedency, and thoſe difficulties were 
never got over. The Spaniards, who, a century and 
a a half before this, had been divided into a number 
of petty ſtates, had almoſt conſtantly yielded the 
point to the Engliſß. But the great and almoſt ſud- 
den power of their monarchy, ariſing from the for- 
tune of CHARLES V. had induced his ſon to ſtart pre- 
tenſions to the precedency of all the Powers of Eu- 

rope. In purſuance of this, the Spaniſh Ambaſſa- 
dors infiſted that the conferences ſhould be held at 
their lodging; but they were told by the Engliſh, 
that the Queen might as well have ſent them to treat 
in their very country, which they knew had been re- 
fuſed; and Sir Thomas Edmonds, whoſe reputation 
was high among the ſtateſmen of that time, obſerves 
in a letter to Secretary Ceerl, that they were reſolved 
not to yeald, or to give away ame jotte of her 
„ Majeſtie's honour.” The Egliſp Privy Council 


offered equality, or to get rid of the matter © by 


* ſome way of indifferency, without prioritie to 


* elther;” but it was refufed by the Spaniards ; and 
the high- ſpirited ELIZABETH being thus provoked, 
that ſhe would never do herſelf "that 

2 77 
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IT: wronge, as to yeald in that poynt any manner of 


e ſuperiority ; being reſolved as ſoon to keep her 
« ſword drawen for the maintenance of her honour, 
e as for her poſſeſhons.” The Spaniard continuing 
immoveable, ſhe deſired © that they might roundly 
© be told her reſolution; ſo that however the ac- 
* tion might ſtand or fall, they might not go away 


e with any note or opinion of having been more re- 


* ſolute on the matter than herſelf.” Accordingly, 
(g) the whole treaty went off upon it; nor was the 
peace finally ſettled till ſome years afterwards, un- 


| der a more pacific ſucceſſor. 


In the conduct of this diſpute, much enquiry, as 
it may be ſuppoſed, was made into the matters and 
arguments fit to be adduced in ſupport of the digni- 
ty of nations. They were the ſubjedts of many of 
the letters between the Ambaſſadors and the Privy 
Council of England; and S/ Robert Cotton, the ce- 
lebrated antiquary, was employed. to draw up what 


he called © A Briefe Abſtract of the Queſtzon of 
“ Precedency between England and Spaine.” With 


the force of his reaſoning, as it related oxclufively 
to the two nations, we are not here particularly con- 
cerned ; but his arguments, as they related to al! 
European nations whatſoever, it may not be impro- 
per to ſtate. 3 x 

He divides, then, the precedency of Kings into 


that of Place and Perſon. The firſt is made to de- 


pend upon two circumſtances ; upon antiquity, as a 
kingdom, (which 1s again ſubdivided into antiquity 
as a Chriftian Kingdom,) and upon eminency of the 
Throne Royal. The laſt is alſo ſubdivided into the 
nobility of the blood of the reigning family, and 
the antiquity of their government; (A) thus: 


A RANA 
* 4a: 44 . © 


* 


Cotton. M. S. preſerve] in the Harleian Manulcripts. 


() Winwood's Memorials. 1. 203. 20 
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| Antiquity S or 4 


85 as 4 3 King- 
Pretedeney of #1200 or 
2 ror + ** } L Eminency of the Throne Royal. 


Foe y ( Nobility of Blood, 
Pe rſon. or 
F Antiquity of Government. 


I. Conceming the firſt point, namely, of AnT1- 
QvITY ; there is nothing in this which is not a very 


general prejudice among all nations, the origin of al- 


moſt every people who boaſt themſelves original, be- 


ing carried beyond the power of record into tradi- 


tion and fable, and ending, for the moſt part, with 
the commencement of things, or with the Gods 
themſelves. Thus, not to go into antient Europe, 
the Scandinavians derived their origin from a celeſ- 
tial founder in Opin; (i) the Germans from a God 
called Turs rox, or the Son of the Earth; (whence 
the country was antiently called Twitſch, Deutſch, and 
Deutſchland) ; (7) and the Engliſh from BxvuTvs the 
Trojan, () and Bxxxnnus the Gaul; (/) the firſt of 
which was actually pleaded with great gravity by 
Epwa kp I. when he claimed the ſovereignty of 
Scotland, in a letter to Pope Boniface VIII. (m) 


And hence, nearly all writers on this ſubje& have 
concurred in a maxim as true, Bonum quo anti- 
quius, eo melius; () than which, perhaps, upon 
inveſtigation, none will be found to be fo little * 


ported by good ſenſe. 


(i) Edda ap. North. Antiq. 
J Pteffel, Dr. Pub. D'Allem. 1. 2. 


() See the whole queſtion ſeriouſly debated in Milton' s Hift, 


of Eng. B. 1. | 
_ (7) Howel on Preced. 23. 
( Du Mont. Corps. Diplom. 1. 322. 
(1) Howel. 149. 


With 
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Witbrreſpect to the priority of converſion to Chriſ- 
tianity, almoſt all the writers concur in acknowledg- 
ing it as a very weighty reaſon for precedency, () 
few or none having ventured to call it in queſtion, 
except Sir George Mackenzie, who had the honour 6f 


Scotland to ſupport. (p). It is remarkable, however, 
that Grotius, though he acknowledges it in his Trea- 


tiſe, fell fo far into theſe prejudices, as to deny it af- 
terwards, when, as an Ambaſſador, it militated 
againſt himſelf. Being at Faris in 1637, on the part 
of Sweden, a conteſt for the firſt place in a cavalcade 
at the reception of the Dutch miniſter, aroſe between 
him and the Earl of Leiceſter, Ambaſſador of Eng- 
land. The matter being firſt fought for with the 
ſword, in which the Engliſh had the advantage, was 


afterwards-debated with the pen; and Lord Leiceſter 


urging the priority of converſion in his nation, Gro- 
tius refuſed to allow the force of the reaſon; alleging, 


in the very ſpirit of altercation, that if ſuch an argu- 


ment were allowed, it might prevent the converſion 
of Pagans and Mahometans to Chriſtanity. (q) To 
ſuch ſtreights are, ſometimes, even the wiſeſt and 
moſt-philoſophical minds reduced, ard thus liable are 
they to be governed by the very prejudices which 
they with to deſpiſe. In the ceremonial, however, 
of the Pope's chapel at Rome, where all the Sove- 
reigns of Europe had their places aſſigned them with 
particular functions, the point is firmly ſettled, and 
forms the chief and almoſt only guide in arranging 
the precedency. In all great aſſemblies alſo, which 
were held under eccleſiaſtical authority, 1a which 
the ſame Sovereigns aſſiſted, ſuch as ſynods and 


(%) Gothofred, De Jur. Praced. c. 3. n. 23. Grot. D. I. B. et 
P. 2, 5, 22. Howel, 9, 10, 11. | 

() Mackenz. Laws and Cuſt. of Nat. as tc Preced. 

(g) Vie de Grot. par Burigny. 1. 394, 5,6, There 3 there a 
detailed account of a conteſt for precedency, in which the argu- 
ments are as good as the ſubject will admit. : 
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councils, the ſame governing principles of courſe 
prevailed. Hence in the conteſt at Bolagne, above. 
mentioned, it was pleaded by the Engliſh Ambaſſa. 
dors, that at the councils at Conſtance, ' Piſa, and Si. 
enna, their place was next to the Emperor on the left 


hand, the Spaniard not conteſting it till the council 


of. Baſs in 1431; (r) and that after a long diſpute be. 
tween the Kings of England and Spain, inter Sacra 


de ſedendo, it was determined by Pope Jorivs II. 


pro tempore, in favour of England. ( 

With reſpect to the other diviſion of Place name. 
ly, Eminency of the Throne Royal, it is made to con- 
fiſt, by Cotion, in © the abſoluteneſs of authoritie 
- political, by which he means an abſolute inde- 
pendence of all ſuperiority, as Lords Paramount; on 

the abſoluteneſs of authoritie eccleſiaſtical, by which 
| he means independence of the See of Rome, even 
among Catholics; and on the Eminency of the Roy- 
al Dignity; by which he means, generally, any thing 
that adds to the ſplendour of Monarchs; ſuch as the 
titles they bave borne; their feudal ſuperiority over 
other ſubordinate kingdoms; their being marked out, 
as it were, to derive the power from divine right, 
by receiving the Sacred Unction, an honour formerly 
only enjoyed by four, (i) and the ſuperior antiquity of 
that honour; to which, to the reputation of England, 
he adds, with much gravity, the cure of the King's 
Evil as a peculiar ſign of the favour of Heaven. 

II. As to the firſt ſubdiviſion of precedency in re- 
ſpe&t of Perſon, namely, © the Nobility of Blood,” 
is very ſtrenuouſſy inſiſted upon by other writers 20 
fides Citton ; particularly Sir George Mack nzte, and 
Howel, who enumerate the various exploits of a 
King's anceſtors as a reaſon for their taking rank of 


() Cotton M. S. Queſt. of Preced. 
(s) Winwood's Memoir. 1: 196. 
(!) Germany, Frar.ce, England, and Spain. 


others 
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others leſs. known and remembered. (u) Hence the 


battles of Creſſy, Poitiers, and Agincourt, are plead- 
cd on behalf of the Kings of England; and at the 


famous Council of Trent. where there aroſe many 


conteſts for rank, and the nobility of Princes came 
often into queſtion, it was pleaded by Bavaria againſt 


Venice, that it had antiently enjoyed the Fleforal Dig- 


nity; and by Savoy againſt Mantua, that its houſe 
was infinitely more illuſtrious, and had been honour- 
ed with the title of Highneſs. (v) . 

As to the ſecond ſub- diviſion of Perſon, namely, 
the antiquity of the government of the reigning fa- 


mily, it has provoked much conteſt from the juriſts. 


Mackenzie having Scotland expreſsly in his view, 


reſts upon it almoſt entirely, in preference to all the 


reſt. © No rank,“ ſays he, © can be acclaimed by 


a country, as ſuch, becauſe all countries were created 


at the ſame time, and none can know which was firſt 
inhabited ; neither can it be claimed by priority of 
converſion to Chriſtianity ; for Chriſtianity rather 
diſcharges all care for precedency; nor by the deci- 


fions of councils of churchmen, who always prefer- 


red thoſe who were beſt able to do them ſervice. It 
is the antiquity of the family alone, that can decide it. 
Even cuſtom, (conſuetude,) he goes on to ſtate, can- 
not change this part of the law, which was in order 
to ſecure the public peace and intereſt of mankind ; 


and it is not therefore to be overthrown by the parti. 


ality of churchmen, or the pride and power of other 


Competing and rival Princes: nor can ſuch preceden- 


cy, in the opinion of the antient Juriſts, be waved, 


even by expreſs paction; ſince, though it may ſeem 


that every man may renounce that which is under- 
{ſtood in his own favour; yet he cannot renounce it 
when it is not principally introduced for his own ſake, 


(i) Howel on Preced. 38. 43. 1 
(v) Wicquefort. De L'Ambaſll. . 26. 
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but for the ſake of the common intereſt of mankind, 
by the Laws of Nature and Nations.” (ww) 
Thus far the Scottiſh civilian, who with very ho- 
neſt partiality concludes, that the King of Great Bri- 
claim the precedency of all other Kings, 
inaſi zg as that he is properly King of Scotland. (x) 
On the other hand, it is cogently ſhewn by Grotius 
and Vattel, that it ts the weight and independence of 
the people themſelves, not the mere duration of the 
empire of the reigning family, which determine 
what is due to their rank and place. The ſovereign- 
ty of the nation; ſay they, continues the ſame, what- 
ever alteration may be made in the form of that ſo- 
vereignty ; and all its duties are ſtill to be fulfilled 
where they are owing, although not only the Perſon 
of the Governor, but the Government itſelf, is anni- 
hilated. Its rights are therefore alſo in force, and 
ought equally to be exafled. Hence when England | 
altered its form of Government under Cromwell, the 
alteration made no difference in its rank among other 
fates; and that hardy uſurper, however low himſelf 
in point of dignity, demanded, and zQually receiv- 
ed, the fame honours which had been paid to its 
Kings. ()) 
Upon the whole, however, Antiquity generally 
ſpeaking, and without having reference to the family 
in preference to the nation, or to the nation in pre- 
ference to the family, ſeems the faireſt rea ſon for 
rank; fairer even than riches and power: for theſc 
as has been obſerved, among independent flates, or 
perſons who are equal i in rights, ought not to weigh 
any thing: whereas even where they are equal in 
rights, it ſeems but natural that he who was firſt re- 
ceived into an order, ſhould choſe his place; a cir- 
_ cumſtance which is daily exhibited in common liſe, 


() Laws and Cuſt. of Nat. as to o Preted. N s. 3. 
(y) Grot, D. J. B. et P. 2-9. 8. Vatel, 2. 3. TH 18. 


where 
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where we obſerve that in all public bodies, the 


member who is firſt admitted, generally takes the 
dead as to place; nor is there any thing more com- 
mon, where all other pretenſions are equal, than 
for ſentotity to determine it. And hence an old con- 
ſtitution of Tieodoſius and Valens, is mentioned with 
approbation by Grotius; (2) in which it is laid down, 
that amongſt thoſe who poſſeſs the /ame rank, he who 
firſt came to be poſſeſſed. of it, ought to take the lead. 
And ſo much with reſpect to Antiquity, as confer- 
ring a right to pre-eminence among the es of En- 
rope. Other arguments, however, have found their 
advocates, of which ſome may be though to be of 
weight, though ſome are mere redundancies. Thus 
Vaſquez, a civilian of renown, and Ambaſfador from 
Spain to the Council of Trent, where a very folemn 
_ conteſt aroſe between France and Spam, adduced in 
ſupport of his maſter © the Antiquity of the Catho- 
* he Religion in his country; that the firſt CArſtian 
c church was built, and the firſt council celebrated 
e there; that he was King of Jeruſalem, which by 
* its ſacredneſs ought to take rank of all others; that 
he poſſeſſed ſubjects of great nobility and good- 
* neſs; that he was ſuperior to others in riches; that 
*© he had greater reputation, and polleſſed larger 
means of beſtowing benefits upon the world, from 
his extenſive commerce.” 4) The French, on 
the other hand, pleaded the nobleneſs of their king- 
dom, which pofieſſed fo pure an air, that the mo- 
ment a ſlave ſet foot in it, he became free; the 
ſtrength of their government; their exploits in war; 
the abſo/uteneſs of their King, and the title of © Moſt 
Chriſtian,” which had been beſtowed upon him. (5) 
To theſe have been added, for other Kings, the 


(a) D. J. B. et P. 2, 5, 21. : As 
la) Wicquef. Del Ambaſſ. ut ſup. Howel. 138. 

| (2) De Callieres Man. de Negoc. 1. 315. Howel. 99. Wiequef. 
ut ſup. % 
Q 2 -” number 
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number and goodneſs of cities; the ſoundneſs of 
laws; the ſucceſhon of /ega/ Sovereigns, as contra- 
diſtinguiſhed from tyrants ; (e) the grandeur and hoſ- 
pitality of courts. (4) In a conteſt between Den- 
mark and Sweden, at the Council of Baſil, the Arch- 
biſhop of Up/a/ claimed precedency for Bis maſter, 
before all the Sovereigns of Europe; as ſucceſſor of 
the Gothic Kings, who had exacted tributes from the 
Empetors and Kings of France; (e) while, in oppo- 
tion to this, Denmark demanded pre-eminence, be- 
caule it formed one of the ſtates of the empire. 
And thus, we may obferve, that every ſtate, while 
contending for this high and delicate point, has 
brought forward every ſort of argument, however 
weighty, or however trivial, which could apply ex- 
cluſively to itſelf, nor, had we nothing more to 
guide us, could we poſſibly ſay what it was that de- 
termined it. Even as it is, we can arrive at little 
_ certainty; and we muſt content ourſelves, therefore, 
with the little that ſeems to have been confeſſed, and 
the few cales of priority that have actually been de- 
cided; i | , "ap 
Amongſt theſe, the firſt that ſtrikes us, is that uni- 
form and unconteſted - pre-eminence which was al- 
lowed to the Sovereign Pontiff of Rome; whoſe 
ſpiritual power, by giving him the title of The Fa- 
THER OF CHRISTENDOM, naturally thtew around 
him a ſuperior awfulneſs and majeſty, and procured 
him, without oppoſition, a veneration which none 


(e) Mackenzie. 6. . | 
(4) Howel. 33. 46. 74. 85. It is eurious to remark how far 
a man may be carried in ſupport of a favourite point. This laſt 
author, amidſt various matter which may appear of conſequence, 
adduces; for Great Britain, the quantity of ſnow ** which, like 
« a gentle white rug; doth cover the plonghed fields; the im- 
mnſe plenty of beef, mutton, and veal, which was furniſhed for 
the royal tables, and the eircumſtance that the Yeomen live like 
Gentlemen; the Gentlemen like Noblemen; the Noblemen like 
Princes, and the Lord Maor and Sheriffs like Kings.” P. 46, 47- 
+ le) Vie de Grot. par, Burign. 1. 387. 5 


other 
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other could pretend. We have in a former chapter. 


(F) entered ſomewhat at length into that remarkable 
= of the conſtitution of Europe, by which the 
*oPE was conſidered as the Director of all Chriſtian 
Sovereigns; and from what was then ſaid, it would 
appear, that a Power which was inveſted with ſuch 
ſtupendous and real authority and influence, would 
claim, and receive, as a mere natural conſequence, 


the very firſt rank in all circumſtances where a com. 


pariſon of rank could ariſe. Accordingly; his pre- 
eminence, before the diviſion of the Church, by the 


Reformation, was fo far from being conteſted, that 


the greateſt Princes ſubmitted to the performance 
of offices even menial about his perfon, and to the 


well known humiliation of kiſſing his foot; which, 


for the fake of him whom he was ſuppoſed to repre. 
ſent, they chearfully allowed. Fhus, in the cere- 
monial of Rome, the Ambaſſadors of the various 
Sovereigns had their places and duties regularly 
marked out; ſuch as the bearing of his train, or of 
his hood, and the delivery of his Chalice. The ca- 
non law affirms, that ſo early as the time of Co x- 
srTANTINE the Great, the Emperors held the bridle 
of his horſe in the proceſſion, which was allowed 
ever after, with very few exceptions; and his place 
at the chapel was decided to be no higher than his 
footſtool. (g) | oo bs 7 $347 of Hitt 
Conſiſtent alſo with the principle which inculcat. 
ed theſe humiliations, the embaſſies to Rome were 
always confidered more as a mark of ſubmiſſion to 
that court, than as a matter of buſineſs. They 
were generally conducted with the greateſt ſplen- 
dour, and conferred upon noblemen of the higheſt 
quality, whoſe titles of Ambaſſadors of obedienct 
emphatically marked their deſignation. Such em- 


baſſies were expected from all the ſtates of Europe, 


( F ) Chap. XIII. (a) Mackenz. 29. 
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and were almoſt univerſally ſent ; and ſo uniformly 
was the doctrine inculcated, that when the miſſiona- 
ries in the Eaſt had converted ſome nations of Japan 


to CHRISTIANITY, they exhibited a deciſive pro 

of it in three emb1/tes of obedience which were ſent 
by their Kings to Rome in 1575; by which the Pon- 
tiff was addrefled as © the Adorable, who holds the 
place of the King of Heaven upon Earth.“ (4) 
From all this it neceſſarily followed, that the Pope's 


Ambaſſadors,” wherever they appeared, took rank 


of the Ambaſſadors of all other Sovereigns. They 
went under the appellation of Nuncios, which was 
particular to themſelves; and in conformity with the 
fobpoſed ſubjea of their miſſion, they have ſome- 
times been called Angels of Peace. (1) He 
But the influence of the Church, with reſpect to 
precedency, did not ſtop here. That ſanctity which 
the. ſprryual character was ſuppoſed to confer, ex- 
tended itſelf to all who were inveſted with it; and 
. Churchmen, with a deferente in the Laity, which is 
ſtrictly proper, were allowed to precede on all oc- 
caſions. In the higher ranks, however, this aroſe 
to a point which is almoſt inconceivable, and can 
only be explained upon principles peculiar to the ec- 
eleſiaſtical polity of Europe. As the PopxR was als 
lowed without conteſt to be the head of the Cxriſtian 


world, it was preſumed by the zealous ſupporters of 


his authority, that the Cardinals, who were neareſt 
to him in dignity, and whoſe authority could only 
emanate from his own; enjoyed a rank and place in 
the eſtimation of men to which even ſome Sovereigns 
could not aſpire. They therefore often claimed; 
and ſometimes actually obtained the precedency of 
Kings themſelves. Thus by the ordinance of SN 
V. it was ſettled in the ceremonial of Rbme, that 


(h) Vohiaire Eſpr. des. Nat. 5. 263, 7 | 
(i As at Trent, in 1544. Fr, Paol. L. 2. 


+ 
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if Kings and Cardinals met together at table, or 
other ſolemnities, the firſt place ſhould be enjoyed 
by the firſt Cardinal Biſhop, the ſecond by a King, 
the third by a Cardinal, and ſo on alternately. (7) 
A diſtinction, however, ſeems to have been made 
by ſome ſtateſmen between Kings that were heredi- 
tary and thoſe who were only elecive; the pre- emi- 
nence of Cardinals being enjoyed, as it ſnould ſeem 
according to them, only with reſpect to the latter. 


Thus, when Lord Nottingham, in his ſplendid em- 
baſſy to Spain 1604, ſolicited to dine with the King, 


he was given to underſtand, by the Miniſter, Oliva- 
rex, and the Conſtable of Caſtile, that it was direct- 
ly againſt the ceremomal ; and that the Pope's Nun- 
_ Gio himſelf, ©. who being ty his degree-a Cardinal, was, 
4o take place of - ſome Kings that. were elected, and not 
hereditary, had never been admitted to that honour 
{&). In compliance with theſe prejudices, many in- 
feriour Sovereigns, ſuch as the Dulce of Saxe Wei- 
mar (/) have yielded in rank to them; and Prairie 
II. himſelf, when Prince of Spain, though ſon to 
eee was cantented to be treated as an equal. 
| The Cond great point which ſeemed to be ſet- 
tled in the ceremonial of Europe, was the preceden- 
cy of the King or GERMANT, EMPEROR OF THE 
Romans, or, as he is often inaccurately called, the 
\EMmygrOR Of GERMANY, 3 
Tbere were of old, very warm conteſts in the 
Courts and Ghanceries of Princes, concerning the 
relations which the titles of King and Emperor have 


to each other; the Monarchs who were honoured 


with the latter, concluding that it was far ſuperior to 
the former. This diſtinction aroſe from the pre- 


(0 Mackenz. 30. £ 
(7) Mem. touch. les Ambaſſad. 80. 


(3) Wicquet. p. 365. 


(#) Winwood. g. 70. 
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eminence claimed by the Emperors of the Faſt and 
Weſt, who ſhared the old Roman dominions over 
the various tribes of Gothic Kings or leaders, who 
by degrees deſtroyed them. Accuſtomed to the moſt 
ſplendid enfigns of dignity, and, for a great length 
of time, to a ſuperiority immenſe and unconteſted 


over any fingle King that came within the ſphere 


of their intercourſe; even enjoying, beſides, the 
tribute and homage of almoſt all who ſurrounded 
them, they ſaw their precedency confeſſed and ſub- 
mitted to by: the reſt of the world. As, therefore, 
the other nations broke in upon them by degrees, 
and it was by intervals that they parted with the pro- 
vinces which compoſed their dominion, it was not 
unreaſonable for them to continue to affect the anti- 


ent pre- eminence, of which they had ſo long been 


legally poſſeſſed; and as the Scandinavian Chiefs 


who eſtabliſhed. themſelves one after another upon 
their territories were known by the title of Kings, 
they pretended to preſerve a difference between that 
and their own deſignation of Emperor. 

In reality, however, as has been learnedly ſhewn 


by Selden, the difference there was between them, 


Was, if any thing, in favour of the Kings, the word 
Emperor fignifying no more than the leader of an ar- 
my, with which, modeſt as it comparatively was, 
the antient Roman deſpots were obliged to content 


themſelves, from the hatred which they knew to be 


borne by the people to the word King. At the ſame 
time it may be right in this place to n a little 
into the real ſignifications of this latter denominati- 
on, as it may be of conſequence in the elueidation 
of ſeveral of the cuſtoms of Europe which we are 
about to enumerate, and which, from ſeeming diffi- 


culty, were often attended with much confuſion and 


diſpute. 

The word King, then, in the abſtract, can be 
Eoniidered merely as a general denomination or title, 

_ conveying 
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conveying the idea of command and pre- eminence 
over others, but which may admit of various grada- 
tions, and be inveſted with very different preroga- 
tives. The Heads of numberleſs petty nations have 
often been called by this denomination, and I think 
inaccurately ſo, unleſs we admit of this diviſion. 
Thus, the Chiefs of different tribes of men, that. 
have been met with in voyages of diſcovery, are 
often and looſely called Kings. The Chiefs of anti- 

ent Gaul, Germany, and Britain, are ſo called by 
Cæſar, who in the fingle province of Kent enumerates 
I four perſons dignified by the title of Keges, (n) The 
leaders of various Celtic and Scandinavian hordes, 
who ſettled themſelves in Scotland, Ireland; and the 
Iſles, preſerved for a long time this ſplendid appel- 
lation, which, with reſpect to the Iſle of Man, ex- 
iſted even in our own memory. (o) In ſome coun- 
tries it has alſo been given even to the Sons of the 
King, as a mere augmentation of their dignity, without 
carrying along with it any of that authority with 
which in general it is inveſted; as was the caſe in 
the antient Conſtantinopolitan Court, and, during 
very early times, in Spain; (p) and it may be ſaid 
to contine to this day in the Empire, where the ap- 
parent ſucceſſor is called King of the Romans. 

But without troubling ourſelves with enquiring 
into the nature of the ſovereignty of all who have 
borne the title, we may, for the moſt part, follow 
the general ſenſe of the diviſion which Lord Coke 
has made of it, into Kings independent and para- 
mount, and thoſe who are ſubordinate to them. 
„The regal Eſtate and Digrity of a King,” ſays 


(2) De Bell. Gall. 5. 22. FF 
(%) In antient, Britain theſe inſeriour Kings were in ſuch plen- 
ty, chat the Paramount EDGar obliged eight of them to row | 
him in his barge upon the river Dee. Chron. Bromp. apud 
Tuyſden, 864. 1 5 | | 
() Selden. Titles of Hon, Cb. 3. 


that 


2 
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that learned writer, © are of two manners: the one 
is Imperial, or Supreme; who owes no mean 


ſeigniorie, or attendancie of corporale or bodily 


« fervice, or allegiance, to any other wordly Prince 
or Potentate, and from whoſe ſentence there is no 
« appeal. There is alſo a King, and he a Homager 
or Feudatory to the Eſtate and Majeſty of another 
King, as to hi ſuperiour Lord. The Kirg, which 
« is fupreme and imperial, rs equivalent within his 
* land 10 the power and.authirity that Cæſar can chal. 
«© lenge within his own Hy and fuch a King 


_* challengeth, of right, to ſet upon his head a crown 


= N with a diademe elevated on high; to 


 Hignify dne perſe&tion of greatneſs of their eſtate; 


© but to the other Kings, ths A crown not 
b elevated is due.“ (9) . 
This diviſion of Kings, into Homageri, and Pa- 


ramount, was however not well underſtood in Europe 


in very antient times, and the confuſion which was 


made of the two dignities, will ſerve to explain the 


reaſon for the aſſertion of ſeveral abſurd and ridicu- 


lous pretenſions, in the old Emperors of the Eaſt and 


Weſt. Many Chiefs of nations, having been confeſſed- 
ly tributaries, or homagers, as we may call them, to the 
antient and integral Roman Empire, its Supreme 


Monarch who was called Tmperator, conceived that 


there was a wide difference between their appellati- 
ons and his own ; and although a diviſion was made 
of the Eaſtern aud Weſtern Empires, yet the Sceptres 
of both being ſtill conſidered. as Roman Sceptres, and 
as fuch pre-eminent over others; the Sovereigns 
who ſwayed them continued to preſerve the diſtincti- 


on. Nor was it of any conſequence that the Deſpot 


of the Faſt changed his appellation of Emperor for 
that of ArJex;alug and B, for as they were equi: 
valent i in the Javguage of the odr to he old one 


(2) Fourth Iaſtit. 343. 4! 
2 | of 


* 
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of Imperator, the ſame diſtance was ſuppoſed to be 
preſerved between him and the ſurrounding Kings. 
This pre-eminence, however, was warmly con- 
teſted by the ſturdy. conquerors. of the Princes who 
affected thus to degrade them; and being no longer 
Kings Homagers, many of them aſſumed the ſame 


tyle with the Emperors, both of the Eaſi and of the 


Veſt; calling themſelves by the titles of Ling, Impe- 
rator, ot Baſileus, as their fancy directed. Thus the 
Saxon EDOAR was ſtyled 8 in his charters, 
„ Albionis et Anglorum, Baſileus, and in one to 


Oſwald, Bifhop of Worceſter, be is called An- 
(c glorum Baſileus, omniumque Regum Inſularum, 
Oeeanique Britanniam Cireumjacentis, &e. Dom. 


* nus et Imperator. (r) So alſo WiILI Au Rurus, 
when he had quarrelled with Anſelm, Archbiſhop 


of Canterbury, who appealed to the Pope, finding that 


the Emperor Henry V, claimed to nominate another 
Pope in virtue of his Imperial power, aſſerted immedi- 
ately that no Archbiſhop or Biſhop of his kingdom 
could be ſubje& to the Pope, the King having the 


ſame pwer within his kingdom as the zern 7005 eſjed 


within the Empire..(s) The idea is continued in the 
time of Hexzy VIII. it being declared by a Statute 


6e 


* manifeſtly declared and expreſſed, that this realm 


* and King, having the dignity-and royal eſtate of 
the Imperial Crown of the ſame,” () A ſimilar 
ſenſe is evinced by the words of the Act of an Iriſh 
Parliatent of the ſame King, jn which the Kings 


(7) Selden. Tit. of Hon. Part 1. ch. 5. 
6) Mat. Par. 1 


() 24 Hen. VII. C. 17 See Lord Coke's reaſoning upon it. 
geh, Inſt. 32. 


of 


of one of bis Parliaments, © that by divers and 
foundry old authentic hiſtories and chronicles, it is 


Hof England is an Empire, and ſo hath been accept- 
ed in the world, governed by one ſupreme head 
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of England are called, Kings and Emperors of the 
realm of England, and of the land- of Ireland; 
(a) and by other Statutes of Elizabeth and of James, 
(w). All this ſhews that the Engliſh have had ag 
high an idea of the power, ſtate and dignity of their 
crown, as that of any contemporary Monarch, under 

whatſoever appellation denominated; nor will it be 
incurious or irrelevant to remark, that even the Pro- 
tector Cromwell, in 1654, was reported on the Con- 
tinent to have been declared, © Oliver, the firſt 
ce EMPEROR of Great Britain, and the Iſles thereun, 
{© to belonging, always Cæſar, » Ke. (x) 


\ The French had a like idea of the n cheir 


Crown; and when, upon their great conteſt with 
Spain for Precedency at Trent, in the ſixteenih cen- 
tury, the Spaniſh party hinted that their Maſter was 
upon the point of obtaining from the Pope, the title 
of Eur RROR of the InDits; the French Ambaſſa- 

dor Lanſac anſwered, that that title would make no 
alteration in the ſtate of the affair, nor oblige © the 
O EMPTENOR of FRANCE” to yield to them one mo- 
ment the ſooner: ( In various old charters the 


King of Spain alſo is ſtyled © Diſponente Deo, Hel. 


<<. peries Imperator, and © Deinutu Hiſpaniæ Impe- 
*< rator, una cum conjuge Imperatrice.” Alphonſo 
IX. of Caſtile, defining what Kmgs are, aſſerts that 
they are placed over their people to govern them in 
their kingdom, Bien aſſi comme el Emperagor e 
ſuo.Imperio;” and hence the city of Taledo, being 
theeehief city, is termed © Cabeca del Imperio det 


* Eſpana,” and aſſumes in conſequence, for its arms. 


the image of an Emperor in his Imperial habit. (2) 
Tbe ſame dignity is alſo claimed and enjoyed with 


(20 Selden ut ſup. | 
AW N Eliz. e. 1. Ti Tas. . 
(x) Thurloe's State Pap. 2s big. . 
{ 3) Wicqueſort. 1 24+ (s) ellen ut Sup. 


Out 


THE NATIONS OF EUROPE = — 32397 


o 9 any pre-eminence or authority over other Kings 

by the Taar, or Czar of the Ruſſias, which ſignifles 

„ aothing more than Great Duke, (a) but the affinity 
of which to Ceſar, has induced many to believe 
that it is exactly the ſame dignity with that aſſumed 
by the Roman Emperors, - 


„ * 


Upon the whole then, it will follow that there is 
s pre-eminence naturally and intrinſically attached 
to the name of Emperor, over that of King; and. 
that if the Sovereign of Germany enjoyed, or enjoys 
the Precedency of other Monarchs, it is not in virtue 
of his being an Emperor, (a title which any indepen- 
dent Sovereign might, or may aſſume, ) but in conſe- 

uence of ſome other accident of his Crown, | 
This accident, (if I may fo call it) was his ſucceſ- 
ſion to the Roman Sceptre, as ſwayed by the Weſtern 
Emperors, which every body knows took place un- 
der Charlemagne, who in the year $00; © Inſperato 
„in /Ede ſacra a Leon pontifice et civibus Romanis 
« feſtiva acclamatione- ſalutatus eſt, RomanorumM 
© IMPERATOR AUGUSTUS.” (6b). iS 
pon this celebrated tranſaction there aroſe. 
among the Europgan nations, two very important 
queſtions. | 3, gs. 
I. Whether the old Weſtern Roman Empire 
really revived in the perſon of Charlemagne ? | 
II. If it did, what rights were renovated with the 
Imperial Title? To which we in modern times may 
add a third; namely, What affinity there was be- 
tween the kingdom of Germany and the Roman Em- 
pire, ſo as that the Monarchs of the one are ipſo fac- 
to Sovereigns of the other? 1 
Concerning the frſt of theſe queſtions, it ſeems 
to have been ſettled on all ſides, that the tranſaction 


— — 
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(% Lord Carliſle's Embaſſy to Ruſha, Temp. Tac. 3 

(5) Conringius De Imp. Rom. Germ. S. 17. See alſo Baron. 
Annal. Sigonius de Regn. Ital. ad ann, 800, Struvius Corp. Hift. 
Germ, Per. 4. Sec 1. 1. 33, 34. | | 
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at Rome 1n the year Boo, was a legal renovation of 
that magnificent Empire which had for fo many ages 


governed the European world; and throughout the 


* hiſtories, we accordingly find the conqueror of Lom. 
bardy, and deliverer of Rome, mentioned as the 
ſucceſſor of the Weſtern Cæſars. This ſucceſſion is 
grounded upon the following reaſoning ; That 
throughout all the revolutions which the Empire un- 
derwent, and however abſorbed its various provinces 
might have been by various other nations, ſtill the 
Roman Feople continued the ſame, and a part of 
them having recovered their liberty by the march of 
CHARLEMAGNE acrols the Alps, they could proceed 
to the legal exerciſe of all their old rights: That 
among theſe rights, that of electing the EM PEROR 
was confeſſed, and therefore although the fortune of 
different conquerors might for a time have prevent- 
ed them from exerciſing it, yet when the reſtraint 
under which they had laboured was taken off, they 
returned to it by a kind of Poſtliminium: That the 
firſt uſe they made of it was to inveſt their Deliver- 
er with the Imperial Power, who thus, by an Election 
of Roman Citizens, became the Sovereign of all that 
was left of the Empire, and together with the Sove- 
reignty aſſumed the Imperial Title. (c) | 
With reſpect to the ſecond queſtion, namely, what 
rights were renovated with the renovation of the 
Imperial Title, there was formerly much more 
difficulty than in determining the firſt. The old Em- 
pire had been completely diſmembered, and ſo ſtrong 
aà preſcription could be pleaded againſt any claim 


(e) Great part of the reaſoning is in Grotius, 2. 9. 11. Pfeffel, 
Dr. Pub. D'Allem. 1. 37. contents himſelf with ſaying, that the 
old Weſtern Empire revived. Putter, 1, 6. with a diſcuſſion 
ol the rights actually aſſumed by Charlemagne, not the right of 
the people to conſer them. The reaſoning is liable to a variety 
of obſervations, but as the queſtion is only concerning what was 
actually allowed by the world, it is needleſs to enter upon them. 
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mat might be ſet up concerning the antient provinces 
that had been torn from it, that the advantages which 

CHARLEMAGNE acquired, could only be ſaid to ex- | 
tend to the Imperial title; and thoſe fragments in Ita- | 
ly which at that time might be thought to compoſe — 
the Roman State, and which latter he had before i 
been thought to have obtained in quality of Patriciaz: 5 
of Rome. (d) Nevertheleſs, as it remarkably hap- 


pened that this conqueror was perſonally in poſſeſſion 
of a great proportion of the antient Empire, (the 
c fruits either of his ſword, or of peaceable ſucceſſion) 
aud the antient dominions came thus adventitiouſſy 
n = be governed by him who bore the antient title ; 
a jumble was made by many of the Civilians in after 
numes concerning theſe two points, and it was incul- 
cated, that not only the Imperial Title, but the Im- 
perial power aud prerogatives ver 4 the old King- 
ms which had compoſed the Empire, had revived in 
Charlemagne and his ſucceſſors. Hence, Siyonins * 
4 ia his account of the election of CyHarLEMAGHNE 


aſſerts, that that Monarch © ofticio ſuo convenire 
tt eſt arbitratus, ut Italiam, atque univerſam Chrif- 
«© tianam Rempublicam ordinaret.” (e) Hence alſo. 
when the OTHos, in the tenth and eleventh centu- 


4 ries, had poſſeſſed themſelves of this great dignity, 
a bey imagined they could exercife a certain Sove- 
- teignty over foreign Kings, as well as over the 
1 Princes of Germany; and the idea was ſpread abroad, 
n. chat as the whole of Chriſtendom, conſidered as an 


eccleſiaſtical ſociety, had one viſible ſpiritual head, 
which was the Biſhop of Rome ; ſo alſo, in con- 
formity with antient prerogatives, they ought to obey 
1, one temporal head, which was the Roman Emperor. 
ke (7). Foreign kingdoms were therefore called upon 
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of (4) Quare etiam Scriptores adſerere non dubitant, Carulum, 

77 omam, antequam /mperaror fieret, ſuis ſoeptris addidiſſe Struv. 
25 Corp. 4. 1. 25. | | | 
m. (e) Sigonivs De Reg. Ital. L. 4. 1 
at ) Putter. 2. 3. Martens Precis du D. des Gens. 1. 25. f 
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to acknowledge a degree of ſupremacy in the Ger. 
manic Emperor, which was actually complied with 
by Denmark, Poland, and Hungary; (g) and which 
allo, as the Emperors have. boaſted, was allowed by 
Spam, France, and England. (n) Certain it is that 
the Emperor S16186MUND, while in France, fat in the 
royal feat in a full parliament there, and exerciſed 
an act of Sovereignty in knighting the Seneſchal of 
Beaucaire; and HENRY II. of England, writing to 
' FREDERICK BARBAROSSA, has theſe moſt remark. 
able. expreſſions. Regnum noſtrum, et quicquid 
<« ubique noſtræ ſubjicitur dition, vobis exponimus, 
veſtræ committimus poteſtati, 2 ad veſtrum nutum, 
omnia diſponantur; et in omuibus veſtri ſtat volun- 
« tas Imperii. Sit 1gitur inter nos et populos noſ- 
* tros, dilectionis et pacis, unitas indiviſa, commer- 
cia tuta: ita tamen 2 vobis qui dignitate preminelis, 
imperandi cedat auctoritas, nobis non deerit voluntas 
c ohſeguendi: (72) RICHARD I. alſo is ſaid by Hove- 
den to have depoſed himſelf from his kingdom of 
England, et tradidit illud Imperatori (Hen. VI.) 
ficut Univerforum Domino. Selden, reaſoning upon 
this incident, obſerves that this was done under d. 
reſs, and that the right was releaſed by the Emperor 
before his death. () But although this is a fair plea 
with reſpect to Richard's Sovereignty over England, 
there was no occaſion, while delivering up his king- 
dom, to add even under dureſs, Sicut Univerſorum 
Domino, unleſs ſuch had been the Emperor's. preten - 
1100S in thoſe times. N 8 


(e) Putter. Ib. Pſeſſel, however, ſays, this was in right of 
couquelt with Retpect to Hungary. Dr. Pub. D'Allem. 1. 212. 
216. | | 

(/) Putter ut ſup. i | | 

(2) Lyttelt. Hen. II. Append. No. 5. Selden, with more in- 
difference than is uſual with him, endeavours to get rid of this, 
by laying it is a mere letter of compliment. Tit. of Hon. ch. 2. 


| (5) Id. Ib. . | 
| Another, 
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Another, and a ſtronger proof of theſe pretenſi- 
ons, may be drawn from the Emperor's power of 
creating Notares, (at that time a kind of Magiſtrate 

acknowledged by the old civil law,) in kingdoms 

which were otherwiſe perfectly independent of his 
Juriſdiction ; aud the exiſtence of this privilege, may 
be ſhewn from the very endeavour to get rid of it. 

Selden infers much from the circumſtance that in the 

elder times, Public Notaries who enjoyed their au- 
thority either from the Pope or Emperor, were not 
at all, or were rarely admitted in any uſe in his kings - vo : 
dom. Lord Che goes farther, in ſaying that they Th 
claimed de jure to exerciſe their offices here in Eng- 9 
land; but becauſe it was againſt the dignity of a ſu- 
preme King, they were prohibited by the King's 
writ. But other kingdoms were forced to make ex- 1 
preſs laws in order to aſſert the ſupremacy of their _ = 
Monarchs in this particular, which in Scotland was 135 
done ſo late as the time of IAuxRs III. by an Act of | 
Parliament which ſeems fairly to acknowledge the 
exiſtence of the prerogative.—It enacts, That our 
“ Soverain Lord has full juriſdiction and free Em- 
_ « pire within this Realm; that his Hieneſſe may 
* make Notaries and Tabelliones, qua his inſtru- 
ments ſall have full faith in all cauſes and contracts 
within the Realm; and in time to come, that na 
Notary maid, or to be maid, by the Emperor's 
e autoritie, have faith in contract civil within the ri 
© Realm, leſſe then he be examined by the Ordinar, and nn 

* apprieved by the King's Hieneſſe.” (k) . | 
It is wonderful how high theſe ideas of the Impe- OY 
rial prerogatives in Europe were for a long time car- 775 
ried; Julius Firmicus, an old author, (7) affirms 3 

with reſpect to them, that Totius orbis Terrarum . 
ſpatium, Imperatoris ſubjacet poteſtatibus. Some 
of the coins of the old Emperors have borne the in- 
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ſcription, Victor Omnium, Gentium; and a grave con- 
fatation of this entered upon by Seiden, and by Duck, 
to prove their little claim to this ſplendid title. (n) 
Certain it is that Bartolus, a very learned Civihan, 
who has been called, Magnum Juriſconſultorem lu- 
men, (u) aſſerted that this great Potentate was Lord of 
the world; (o) a poſition which, it ſhould ſeem, was 
footiſhly founded on thoſe hyperbolical expreſſions 
concerning the Orbis Romanus;” and © Orbem 
jam 70/um Victor Romanus habebat,” to be met 
1th in the Roman authors; and the expreſſions in 
8. Luke's goſpel, that the Edicts of Cæſar ſhould 
have authority throughout the world. BaRTOLus, 
however, thought himſelf ſo firm in his doctrine, 
that be ſays he would not heſitate to ſtigmatiſe the 
Sppoſite opinion as an hereſy. (2) Elevated with 
theſe notions, the ſact certainly was, that the lan- 
- guage of the Imperial Chanceries, in imitation of 
_ that ofthe antient Weſtern Empire, affected to make 
the moſt eminent diſtinction between the Empire and 
other kingdoms. Europe was proudly divided into 
the various juriſdictions of Germany, Gaul, and Ttaly ; 
CHARLES the BALD, upon being elected Emperor, 
ordered himſelf to be called © Emperor of ail the 
Kings lying on thus fide the Sca; (yy) and however 
powerful or independent many of ihem might have 
been, the Imperial Lawyers, forgetting that things 
were different from what they had been, afferted their 
Maſter's prerogatives over them all. (7) 


(n Id. Ib. Duck De Author. Jur. Civ. Rom. 2. 1. 4. 
a) Conring De Imp. Rom. 8325 8. 5. | 

(0) Imperatores autem Romanos fuifie Dominos, non modo 
Provinciarum Orbis Ghriftianz, fed et fotius mundi, multi Inter- 
pretes noſtri acriter contendunt. Duc De Author Jur. Civ. Rom. 
2. I. 2. . 7071 i 

00 Id. Ib. Duck De author. Jur. Civ. Rom. . 8 

3 Struv. Corp. Hiſt. Germ. Per. 4. S. 5. 5: | 
{-) Conring, ut ſup. COLE 


* 


Theſe 
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Thefe prerogatives were often aſſerted with an ac- 
tual view to the enlargement of the bounds of the 
Empire, and of the Sovereignty of its head; and it. 
even z9w forms the ground-work of thoſe ſtate rea- 
ſons which are uſed by the Miniſters of Germany, 
in order to ſupport their various pretenſions.—Thus 
under the old Empire, Ulp:ian having obſerved that 
all the iſles circumjacent to Ialy formed a part of 
that dominion; his authority is quoted in form againſt 
the Venetians to uphold the rights of the German 
Roman Emperor over their ſtate. Nor is this op- 
poſed by them upon the ground, that the Empire, 
having fallen to pieces, the kingdom of Italy, when 
conquered by Charlemagne, was different from what 
it had been when it formed part of the Empire; but 
merely by contending that Ulpian ſpoke only of 
iſlands that wete inhabited, which was not the caſe 
with theirs at that time. (s) | . 
Among theſe prerogatives alſo, during the power 
of the old W of rj Emperor, the falutation of the 
foot from all ſubordinate Kings had been always con- 
feſſed; and fo ſtrangely infatuated was the German 
Monarch with the idea of his ſucceſſion, that, ſo 
late as the fourteenth century, he endeavoured to 
exert his claim againſt the high ſpirited EDpwAR PD III. 
at Cologne, in 1338. The anſwer of EDwARPD is 
ſomewhat remarkable. Thoſe Kings who held their 
titles from God alone; in other words, whoſe So. 
vereignty was ſupreme, were generally anointed with 
the Sacred Oil, in imitation of the antrent Jewiſh. 
Princes. What difference this can really make iu 
the ſupremacy of a nation's authority, it 18 not of 
conſequence here to enquire. It ſhould feem, how- 
ever, that our anceſtors allowed of the Emperor's 
claim to the ſalutation of the foot, from all Princes 
. who were not anointed, for Edward's anſwer was, 


\ 


00 Rouſſet Interets des Puiſs, de VEur. . 162, 164. 
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% Quod Rex Angliæ, Rex erat inundtus, et habet 
te vitam et membrum in poteſtate ſua, et 1dcirco non 
4 debet ſeſe ſubmittere tantum, ſicut Rex alius non 
© inundtus: (t) The Rex non inunctus, may there. 
fore poſſibly anſwer to the Kings Homagers of Lord 
Coke, as mentioned above. (uv) ¼ . 

Similar to the reſiſtance of Edwatd III. was that 
of the Duke of Glouceſter in the reign of Henry V. 
The Emperor Sigiſmund deſigning to viſit England, 
arrived at Dover; but when ready to take the land, 
ſays Speed; the Duke of Glouceſter and other Lords 
with their dran ſwords entered the water; and thus 
ſpake to the Emperor; that if his Imperial Majeſty 
intended to enter as their King's friend, they would 
receive him with all willingneſs accordingly : but if 
as Emperor to claim any authority in England, which 
was a free kingdom, they were then ready to reſiſt and 
impact his entrance. Which rough demand being 
moſt. mildly anſwered by Sigiſmund, he had preſent 
acceſs, and by them was attended towards Lon- 
d 7 fi coke c 
Another prerbgative of the antient Roman Empe- 
rors had been to create Kings at pleaſure, a privilege 
indeed which was derived from the Republic herſelf, 
the moſt ſplendid exerciſe bf whoſe power, was to 
diſpoſe, almoſt wantonly, of the ſurrounding king- 
doms. The new Emperots of the Weſt therefore, 
contended -alfo for the poſſeſſion of this tranſcendent 
right, and it ſeems to have been allowed by all the 
Sovereigns of Europe without any conteſt. Accord- 
ingly; CHARLES the Bar is ſaid to have created his 
brothet-in-law Boſon, King of Burgundy, in order 
that he might aſſert this prerogative of his anceſtors, 


(1) T. Walfing. ap. Camd. Ang. Norm. 145. we rg 

() Vide alſo Selden T. of Hon. ch. J. who ſeems to think 

Hat the ceremony of anointing kings was an indiſpenſable mark 
of their Independence. 8 

( Speed. 646. ö 

ä I and 
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() and appear to rule over kings; and deſpiſing the 
plain manner and habits of the Franks, he even be- 


gan to affect the more ſplendid vanities of the Gre. 
cian Ceremonial, (x) Pfeffel enpmerates in form, this 


right of creating Kings among the privileges of the 
5 Saxon, and ap arently of the Franconian Emperots; 


() and in addition to the erection of the Kingdams 
of Hungary, Poland, and Bohemia, (z) and an exten. 
ſion of royalty in the family of Denmark, (a) we 
find that fo late as the fourteenth century the title of 


King was beſtowed upon Humbert, Dauphin of Vi- 


enne, by LRWIS of BAVARIA. () 


It has been ſuppoſed by a d that 


this right continued, and was exerciſed: even at the 
commencement of the preſent century, when in 1791 
the EleQor of Brandenburg converted Dycal Pruſſia 
into a kingdom, and aſſumed the royal title; Lzoro LD, 
according ta Valtaire, exerciſing in that inſtance, the 
right which the Emperors had always aſſumed of 


* 


ereating Kin 1000 From the accounts of the matter, 


however, which I have been able to collect, it by 


o means appears that the regal aggrandiſement of 
Fu EDERICK I. Was owing to this eee the 
Emperor, but merely that having 4 


? * 
* 
OY 


(u) Ut more priſc 


| Quho IH. an. 1000. Puffend. Introd, 4. 243. Pſeffel 1. 164. La- 
Fred. 


s . 
F 


nth century. (Heiſs Hiſt, d' Allem. 1. 65.) 3. ge 
ad Man, Duke of Sleſwick, was deſigned King of the 
Obotrites, by Lotharius II. in the twelfth century. Rouſſęt Int. 
des Puiſs. de 'Europe.-1, 230, „ 

(%) Eſpr. des Nat. 3. 208. 


Princes 
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illaus, Duke of Bohemia, was admitted to the ſame honour by 
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.» Pritices of Europe were induced to follow his exam. 
ple. Such at leaſt is the ſubdſfante* of the account 
Siven by the continuator of Puffendorf, (d) and Pfef- 
fel alſo affirms that the Emperor acknowledged the 
Elector as King, and the latter having ordered himſelf 
to be proclaimed, placed the crown upon his head 
with his Own hands. ( 
The Proclamation made no mention of the Empe- 
for, or Empire, but was fimply, that as it had pleaſ- 
ed Providence that the Duchy of Prüſſia ſhould be 
erected into a Kingdom, and its Sovereign the moſt 
| ſerene, and powerful Prince Frederick, had become 
its King, every one was given to underſtand the event 
by the faid Proclamation. (/) Lambert has detailed, 
ſome hat at length, the account of this tranſaction: 
but though he obſerves that the Emperor's Ambaſla- 
dor was preſent at the ceremony; 35 he appeared 
well content that the new monarch ſhould be called 
only King in Pruſſia; and ets forth the congratula- 
tory letter of the Emperor 19h 1755 in which he de- 
pominates him merely © Votre Dilebpion, the title 
| beftpwed.on Eledors, and thanks him for having ſaid 
that he would dedicate his new 12 705 to the ſervice 
of the Holy Empire, and the Arch. Pucal Houſe of 
its Chief; yet it alſo appears, that the King ſtyled 
/ bimſelf in his circular letters, Rex 'Boryſte ; that 
his Ambaſſadors received and returned viſits as ſuch; 
and that the letter at the ſame time that it congratu- 
| lates the Elector in the fulleſt terms on his acceſſion 
of dignity, makes no mention of the imperial prero- 
gitiv Aich conferedd it; © Nothing indeea N the 
Whale of the account is to be diſcovered, on the part 
of the Emperot, evincive of his power in this parti- 
_ cular, except ſome expreſſions of the Pork of an 
ambiguous nature, eaſily explained, and by no means 


* 
4 . 


r en T9077) 
(4) Introd. a U'Hift. Un. 5. 29, (e) Dr. Pub. 2, 465. 470. 


amounting 
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amounting to. poſitive evidence, while unſupported 
by other matter. (g) Rouſſet indeed in one part of 
his work makes uſe. of the words © Ayant accorde 
e le titre a Frederick,” but he immediately adds, 
“ Ce Prence ſe mit lui meme la couronne fur la tete;” 
(4) and in another place obſerves that . Leopold 
&  reconnut cet Electeur comme Roi de Pruſſe, apres 
e u il en eut pris le titre.” (i) It is remarkable that 
the author of the Memoires de Brandenbourg him- 
ſelf, gives no inſight into the tranſaction, as to the 
particylars of the imperial official interpoſition; 
Wich, had there been any, he ſurely would have 
done. He ſtates only the treaty by which the ap- 


probation of Leopold was obtained, and 2-5 
git 


the circumſtance that the Elector crawned him 

with his own hands. Putter alſo, .when he comes to 
chis event, contents himſelf with ſaying, that in or- 
dler to procure a royal crown for the Houſe, of Bran- 
denbourg, nothing farther was required, than to 
change the Dutchy of Pruſſia, ieh was already in- 
Ares, into a kingdom; and that in conſequenee 
of certain terms agreed upon, Leopold proqiſed to 


eckwledze the Elector in future, King of Pruſſia. (4) 


Martens ſays poſitively, that it is a miſtake to think 
that the Emperor conferred the Royal Nignity upon 
the King of Pruſſia. (/) Heiß is the only writer that 
Lhave ſeen, whoſe relation of the tranſadtion is agy 


way in ſuppart of Voltaire's paſitive aſſertion. He 


(e) Upon the ground that the erection of this new monarchy, 
was” prejudicial to the Roman Catholic Religion, the Pope com- 


plained. © De ce que l' Empereur y aydit donßé les mains, etavoit 


„meme en quelque maniere,; erigé cette nouvelle Royeauis,” &c. 
Lamberti, 1, 383. The que'que maniere applies merely 10 any 
vague inſtrumentaſiiy of the Emperor; it does not at all imply 
excluſtrely the actual, and. formal exertian of his prerogative, 
| while there is ſtrong preſumptive evidence againſt it. 
0%) Rouſſet. Inter, des Puils, de Viturope, 1. 812. 

(1) Id. 1. 248. () Putter. 3 387, 388. 
(7) Precis du Dr. des Gens. 1. 145. 7 
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ſtates, that the Emperor wiſhing to ſhew ſome marks 
of gratitude to the Elector for ſervices received, 
© lui a donne la qualite de Roi de Pruſſe; (n) a mode 
bof expreſſion, however, ſo little preciſe in itſelf, and 
ſo deſtitute of particular detail, that it can have lit- 
tle weight, while unſupported by any thing elle, 


againſt that body of negative evidence which has 


J % 2 

IT have been the more particular in this examina- 
tion, becauſe this ſtatement of Voltaire, if not an 
error, would deſcribe a very remarkable Conſtitution 
in Europe, and would attribute ſuch ſupereminent 
prerogative to the Emperor, as no modern ſupreme 
: Kink woald willingly ſubmit to. The Dutehy of 
Pruſſia was at that time an independent Sovereignty; 


(uA) and could we ſuppoſe the right really to have ex- 


iſted, the ſame power might have given royalty to 
any other Sovereign. It is therefore the more likely 
to have been as we have ſtated it, that the German 
Monarch merely acknowledged the ne dignity in 
his own dominions; and the reſt of the European 
Courts confirmed it by degrees. * 
With reſpect to th prerogative as exerciſed 1n 
earlier times, it is to be obſerved, that although it 
was confined according to Pfeffel, to the vaſſals of 


- the Emperor, and the learned Se/den has therefore 


extended it to thoſe only who were in © Clientela 
Imperatoris“; yet from the ſtrange confuſion, for- 
merly mentioned, which was made between the vaſt 
| perſonal dominions and numerous potent vaſſals of 
the firſt Kings of Germany, and the territories and 
. prerogatives which were actually conferred upon 
them, as Emperors of the Romans; it was often, nay 
generally, exerted in favour of perſons who were 
.. wholly unconnected with the Empire, and dependent 
properly upon the Kingdom of Germany. This was 


(m) Hiſt, de 'Emp. 1. 352. (5) Rouſſet, 1. 248. 
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the caſe in almoſt all the above cited examples ; but 
in the inſtance of Hungary a ſtill farther uſurpation 
was diſplayed; fince it does not appear that King 
Stephen at the time when he was received amon the 
Crowned Heads of Europe, was at all dependent ei- 
ther upon the Empire, or the Kingdom, and it could 
only have been allowed in conſequence of the igno- 
rance of the age, the miſtaken ſuperiority of the 
name of Emperor over that of King, and the reve- 
rence which was paid in thoſe times to the ſucceſſors 
of the Monarchs of Rome. Upon the whole, how- 
ever, it was one of the moſt brilliant prerogatives of 
the Imperial Crown. Whether it ſtill continue, or, 

if it does, what rank in the eſtimation of other 


Thrones, ſuck a created King would bear, I leave it 


to thoſe who are more learned to determine, But 
at any rate I think that Kings thus created in . Cli- 

entela Imperatoris,” could only be confidered in the 
ſame light with the Kings Homagers whom Lord 
Coke, as we obſerved, ſo carefully diſtinguiſhes from 
Kings that are ſupreme. 

This diſtinQtion may alſo ſerve to explain one or 
two remarkable circumſtances ia the old Conſtitu- 
tion of Europe, which are viſible at this day, but 
which have been different! 5 accounted for by a ve 
learned authority. Profeſſo 
ing the circumſtance that Bohemia forms a dependant 
ſtate of the Empire with a Royal Title; obſerves 


that according to the preſent Conſtitution of all Eu- 


rope, no other King, conſidered in that quality, can 
be dependant, and it ſeems therefore almoſt a contra- 
diction to ſay that there is a King of Bohemia, who, 


in that capacity, is a State of Germany. But, in 


antient times, when the public Law of Nations of 
the middle ages, did not conſider it as an inconſiſt- 
ency for Kings to acknowledge their ſubordination 


to the Emperor, this might be thoroughly explain- 


ed. (p) | 
(p) Putter, Conflit. of Germ. 2. 394- | 
5 | Now 


r Putter, while explain- 
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Now with very great deference for his authority, 


although we have fet forth many of the privileges 


claimed by the Emperors over other Kings, yet as 
the Kings, who were ſupremely independent, gene- 
rally refuſed to allow them, (as in the caſe of Ed. 
ward III. above cited,) this phanomenon of Bohe- 
mia. in the preſent Conſtitution of Europe, may, I 
think be better explained, by the foregoing diſtinc. 
tion made between the antient Thrones, and the pre- 
rogative univerſally allowed to the Emperor of con- 
ferring an inferior kind of Royalty upon his Vaſſals. 
This inferior kind of Royalty might be conferred 
even by other potentates, who were themſelves ſu- 
preme. At leaſt I find one inſtance of it in our own 
Titans, when, in the reign of Henry VI. Henry 
Beauchamp, the laſt Earl and firſt Duke of Warwick 


of his name, was crowned by that Monarch King of 


the Ifles of Wight, Guernſey and Jerſey, (q) Naw it 
is of no conſequence to {ay that the power of fuch 2 
King was. ſq circumſcribed as ſcarcely to be known 
in Europe. The right was the ſame, and had the 
tine of Beauchamp heen continued, or from any ac- 
quiſition of force, (for example in the civil wars 
which followed, ) could he have been led into any 
cormiections with other Sovereigus on the Continent, 
LPR might fairly be raiſed, whether the Royai 
title of this dependant State, compoſed of the Ifles 
of Wight, Guernſey and Jerſey, would not have been 
recognized by all qther powers? In the ſame mannes 


(JJ Leland's Itinerar. Selden Tit. of Hon. ch. 3. Heylin's help 
to Eng. Hiſt. voc. Warwick. It is rather remarkable that this 
event thould not be in Dugdale's Baronage. It is true that Lo:d 
Coke 6bſeryes that as ſome do hold, the King had not powes 


by the law of the land to create the Duke of Warwick King, be 


cauſe there could not be two Kings of the fame country at a tine 
4th Inſt. 2879. But, ſua pace, his own diſtinction between Elo 
magers and Supreme, might explain this, and it is to be remer?- 
hered that the payer to create the title, is the ſale point of dii- 
a e WY n 
n ia 


THE NATIONS OF EUROPE. 251 


in more antient times, many of the inferior Kings of 
Spain were aeknowledged to be ſuch, thougli Ho- 
magers to the greater potentates of that country; and 
many alſo of the -ieptarchy in Englang, though de- 
pendant upon him who was called the Rex Primus; 
a title enjoyed by many of them before Egbert. (7) 
Laftly, the King of Man ſeems, though the head of 
2 very dependant State, to have been as legully 
ROYAL, as the King of Bohemia. For he ſubfcrib- 
ed himſelf by that title, received it from his ſuperiors, 
and had an allowed right to a crown of gold. () 
Hence, therefore, Sovereigns that were depend- 
ant upon other States, being allowed to aſſume the 
Royal Title, as well as thoſe dependant upon the 
Empire; the circumſtance that the ſubordinate State 
of Bohemia is a Kingdom, is neither neceſſarily ow. 
ing to this antient European Law of Nations, con- 
eerning the prerogatives of the Emperor; nor ſhould 
it ſeem, that it is even now impoſſible for any other 
dependant State, to bear the title of a kingdom. 
Wich reſpect to the erection of new Kingdoms in 
the preſent day, this privilege of the Emperors, 
which was ſhared as we have ſeen by the Popes, is 
at leaſt grown obſolete, if it can be ſuppoſed at all to 
remain. Every independent Nation or Sovereign, 
has a right to aſſume what title it pleaſes, and it will 
depend upon the aceidents of Con vegtion with other 


te) Selden. . 

(s) Vide T. Walſing, ap. Camden Aa 510 350. Edit. 
1603. *© Wilielmus Scroop, emit de Domino Wilielmo de Mo.- 
" ad, &c. Inſulam Euboniæ cum corona. Nempe Deomi- 

„nus hujus Inſulz Rex vocatur, cui etiam fas eſt corona aurea 
* coronari.” So alſo a MS Chronicle, quoted by Selden, pro- 
bably, however, copy ing this paſſage, affi ms, Eft nempe jus 
illius Inſulæ, & quis-quis illius fit dominus, Rex vocetur, cui 
% etiam fas eſt corona aurea coronari. Selden ſays the MS. is 
in the library at Oxford, cui ſciolus aliquis. nomen Guil. Riſar» 
gar 4 leere auper prefixit an. 1392. | 


States, 
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States, of intereſt, or of neceſſity, whether, 
with what modifications they ſhall be allowed. () 


Having thus attempted hiſtorically to trace the re. 


vival of the Weſtern Empire, and the rights and 
prerogatives to which its Monarchs in conſequence 
pretended; I ſhall now endeavour to inveſtigate the 
real nature of the Imperial Dignity as it formerly 
flood; and more particularly to remark upon the 
cloſe and not incurious affinity, which it has long 
been held with a particular kingdom, between 
which and itſelf there was no original, or neceſſary 
connection. 


Many have ſuppoſed this to ariſe from a circum- | 


ftance not founded in fact, namely, that the territo- 
ries of the German Monarch were the genuine re- 
mains of the old Empire, and that the German and 
Imperial crowes were therefore neceſſarily the ſame. 
This opinion continues in ſome mealure to be a vul. 
gar error to this day; in former times it was often 
tarted, as the found legal doctrine of the Law of 
Nations in Europe, and lo late as the laſt century, 
Hermannus Conringius, a celebrated German Juriſt, 
found it neceſſary to go at length into the queſtion, 
- which he has ably and elegantly done in the Treatiſe 
under his name extant upon the ſubject, (2) With 
reſpect to the mere Kingdom of Germany, however, 

it is well known that the greater part of its proviu- 
Tes, north of the Danube, were never ſubjugated 
even by the moſt ſucceſsful Conquerors who ſwayed 
the Roman Sceptre; and ſmall indeed therefore 
cauld be the pretenſions of its Monarchs to be called 
the legitimate repreſentatives of thoſe illuſtrious de- 
ſpots. The extended domination of CHakLEMAGNE, 
had indecd a far better title to this houovr but, as 


() Vide os Preciy Ay Droit des 1 155. 


(2) Vide the Diſcurſus novus de Imperatore "EF, Germa- 


nieo; er. ſee alſo Duck, De Uſu et auchoritate Jur. Civ. Rom. 
L. 2. C. 1 
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was formerly obſerved, it was the remarkable cir- 
cumſtance that he was perſonally though by &:ferent 
title, in poſſeſſion of a great proportion of the old 
Weſtern Empire, which gave riſe to the idea that 
that mighty and identical power had really revived 
in his perſon ; and that the aſſumption of the Impe- 
rial dignity was nothing more than the regular comſe- 
quence of ſuch a dominion. Hence aroſe all thoſe 
extravagant doctrines, and the hyperbolical poſi- 
tions of Bartolus formerly alluded ro, which Con- 
riogius with indignation conſiders to be the tenets, 
e Vel indocti hominis, vel impudentis.“ (o)?) 
The account of this matter need be very ſhort. 
The Romans had acquired their dominions in the 
ſame manner as other nations; and as they acquired 
them, ſo they might loſe them. Province after pro- 
vince had been torn from them, by men as indepen- 
dent as themſelves ; and 1:aly, the chief of them all, 
had been ceded by the remaining /egitzmate empire in 
the Eaft, to TyroDpoRIC, King of the Oftrogo7hs. 
It was then again conquered for the Eaſtern Empire 
by BxLLISARIUSs and NARSES, and again loſt to the 
Lombards and Germans. With reſpect to the other 
component parts of the Empire, they had long been 
torn aſunder in the courſe of various revolutions, 
and were held, with a preſcription of three hundred 
years in their favour, by Sovereigns wholly uncon- 
need, and wholly independent of any Roman peo- 
ple that might be ſuppoſed to exiſt. In this ſtate of 
things, it happened adventitiufly, that CHARLE- 
MAGNE, the greateſt Monarch of the Weſt, united, 
in his own perſon, many, or moſt of thoſe Sove- 
reignties which had formerly compoſed, but which 
were now independent of the old Empire. He held 
Cay) by hereditary ſucceſſion; Germany, part of 


() De Imper. 13 Germ. S. 6. 


Spain 
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Spain and Lombardy by conqueſt ; (u) and though 
Lombardy included great part of Italy, yet it had 
long paſſed out of the Empire into the hands of an in. 
dependent King; and from him, being conquered 
by another independent King, it could not be ſaid 
either to revive as the old Empire, \or to confer any 
rights upon its new maſter which it had not poſſeſſed 
before. It was after all theſe revolutions, and the 
acquiſition of ſuch various ſceptres in his own per. 
ſon, that CHARLEMAGNE gave liberty to the remnant 
of the Empire, exiſting in the City of Rome, and a few 


Ttahan States, by whofe free election he acquired all] 


which they could confer, namely, the Sovereignty 
over themſelves, and the old Imperial title, which 
they alone, by a kind of Poſtliminum, as it ſeems to 
be allowed, had the right to create. (x) 

The new Emperor, however, thus elected, did 
not diſdain to receive confirmations of his dignity 
from whatſoever quarter they could ariſe, and was 
not ſorry, by an exchange of Embaſſies with the 
Conſtantinopolitan Court, (where, it is to be recol- 
| lected, the old real Eaſfern Roman Empire ſtill ex- 
iſted, ) to find his title acknowledged by thoſe who 
alone could have had the ſemblance of a right to re- 
ſift it. Hence therefore it has been ſuppoſed by a 
writer of authority, that he held the Empire by 
three titles; firſt, by actual poſſeſſion ; ſecondly, by 
free election; and thirdly, by compact with the 
Eaſtern Empire. (y) oo 


(w) Struv. Corp. Germ. Hiſt. Per. 4, S. 1. 12. 

(*) Dein ex declaratione Romano rum qui quaſi pro derelecto 
habit), ex jure poſtliminii jus declarandi Imperatorem ſibi ite rum 
vindicarunt. Struvius. Corp. 4. 1. | 

( y) Struvius. ib. See alſo Duck. De Author, Jur. Civ. Rom. 
I.. 2. C. 2. © Et cum Nicephero, pactionem inwit ut Oriens cum 
Conſtantinopoli Grecis Imperatoribus, occidens, cum Roma Ca- 
rolo et ejus poſteris eederet, | 


3 
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It appears then that it was the people of Rome who 
properly conferred the Empire, and from whom that 
dominion continued ultimately to be derived; al- 
though, from changes in the conſtitution, as we ſhall 


hereafter ſee, the channel of power was alfo changed. 


In the ſucceſſions immediately after CHARLEMAGNE, 
election by the Senate and the Pope, and coronation 
and conſecration by the hands of the latter, feem to 
have been indiſpenſable to the /ega/zty of the title. 
Nor can we here paſs by a very remarkable addition 
to the ſtyle of the new Sovereign. By the conſtitu- 
tion of the old Empire, it is known that, however 
deſpotic the Roman Sovereigns were, they ſtudioulſ- 
ly avoided the name of King; and their power ſeems 
to have ariſen not ſo much from the ſole integral of- 
fice of Imperator, as from an union; in their on 
perſon, of all the offices of the commonwealth. 
Hence they were Imperators, Conſuls, and Trabunes, 
at the fame time. Now it is worthy remark, that 
CHARLEMAGNE, having probably this cuſtom in 
view, calls the firſt year of his reign over the Ro- 
mans, the firſt year of bis Conſulate; (z) a circum- 
tance which may ſerve to throw light upon the real 
nature of this new conſtitution. | 
Ppon the whole, then, the new Monarch of the 
Weſt held almoſt all his different poſſeſſions by dit. 
tinct and different titles; nor could any of them, ſave 
Rome and its few dependancies, be confidered as 
the Empire, merely becauſe they were governed by 


the ſame perſon, unleſs an actual incorporation of 


them all had taken place. (a) This, however, ne- 


. 


* divino nutu corenates, Romanum regens Imperium, Sereniſſi- 
mus Auguſtus, &. anno regni noſtri in Francia FXX11, in Va- 
% lia xxxviii. Conjulatus auicmn m/tri primo. 
(a) Igitur aut inani cum ũtulo eſt affectus Carolus, aut fi quit 
accepit, illa quz in Italia, er Langebardicum Regnum erant. 
Conring, De Imp. Rom. Germ. 5. 26 | 


5 2 * 


{z) Sigonius de Reg. Ital. L. 4. His fiyle was, Carolus, 


1 
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ver was attempted, and CHARLEMAGNE, in the ac- 
count of his other titles, was known to ſtile himſelf 
(as in his Charter to the Biſhopric of Oſnaburg, 
AveusTus ; Romanum gubernans Imperium; Ds. 
minus & Rex Francorum, et Lavgobardorum ; Friſi- 
orum Dominator, et Saxonum. (b)' ; 

CHARLEMAGNE ofſociated his fon Lewis in the 
Empire, and dying in 814, LEWIS ſucceeded to all 
his dominions, and held them by the ſame title as 
his father. It was the third generation that evinced 
the nature of the conſtitution. Lor HARIUs, the 
eldeſt of the ſons of LRWIS, was alſo aſſociated with 
him in the Empire, and ſucceeded on his death to 


the Kingdom of Italy. But neither did he carry 


along with him the whole of his father's territories, 
nor were the ſceptres which were ſwayed by his bro. 
thers, (in Germany by LEWIS, and in France by 


Cu ARLESs,) to be conſidered as dependant ſceptres, 


ſubordinate to the Imperial diadem. On the contra- 
ry, when he claimed to be ſuperior to his brothers, 
in right of primogeniture, and of the Empire, they 
contended © quod LorHARII fratres erant, et ſacra- 
4 mento regnum inter illos diviſum fuerat, et illi ge- 
<« nere, nec poteſtate inferiores erant.“ (c) LorHA- 
RIUS, not content with this reaſoning, attacked the 
Kings of Germany and France, and fought the famous 
battle of Fontenay in 841, where being entirely de- 
feated, 1t was ſettled by the treaty of Verdun 843, 
that the Kingdoms of Germany and France ſhould 
thence forward be for ever disjoined ; a ſettlement 
which, in general, is regarded as the true epoch of 
the entire ſeparation of thoſe. realms. (4) 
Lotrarivs followed. the example of his father 
and grandfather, in affoczating his ſon LEWIS in the 


1 | 
{c) Hincmar, Epiſt. ad Ludov. Balb. ap. Conriag. 33. 
(4) Pfeffel 1. 59. Putter 1. 7. Conring. 34. Sigon De Reg. 
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the Lalian States, was again, upon his death, diſſe- 
vered from the reſt of the pofſethons hat had been 
held along with it. LEwIsS II. fucceeded to a pow- 
erleſs Throne; and a new kingdom (of Lorraine) 
Was created for his younger other, LorHARIVUs. 
Upon the death of LEWIS II. without beirs male, 
CHARLES the BA Lo, King of France, ſuccecded by 
election of ihe States of Italy, (e) after a conteſt with 
his nephew, CaRLOwan, fon to the King of Ger- 
many. He dying, another conteſt aroſe between his 
ſon, Lxwis the SrauuERER, of France, and the 
lame CaRTLOMAN, who by this time was King of 
Italy, but zo? Emperor. Some pretend, that the 
latter was eleQed into the Imperial Throne ; but 
others again afſert, that Lewrs was conſecrated by 
the Pope, Joann VIII. at TROoYESͤNJ a doubtful and 
uncertain election! Be this as it may, the Empire 
was next conferred upon CHAR LVs the Far, King 
of Swabia, youngeſt fon of Lswis I. King of Ger- 
many ; and it was the fortune of this Prince to re- 
unite in his own perſon almoſt the whole of CHR“ 
LEMAGNE'S dominions by ſucceſſion. After his 
death, many difficulties arifing from the diſputed le- 
gitimacy of CHARLES the SIMPLE, the laſt branch 
of the Carlovingians that remained in France, AR- 


NOLPH, a baſtard of Carloma, was elected King of 


Germany; but the Kingdom of Italy (always hitherto 
diſtinct from the Empire) was diſputed by BERERN- 
enk, Duke of Milan, and Vipo, or Guy, Duke of 
Spoletto. It was poſſeſſed by both for lome time; 
J) but at length Vipo overcame his rival, and was 
afterwards elected Emperor of the Romans, crown- 


(e) Pleſſel. 1. 68. Struvius, upon the authority of the Annals 
of Fulda, aſſerts that it was by bribery of the Senate, which at 
leaſt ſhews their power of elefting. Omnem Senatum populi 
Rom. corrupit. | 


(/) Baron. Annal. 892. Sigonius, L. 6. | 
Vor. II. 883 | | ed 


Empire, which, . /ti/ confined 10 the limi's of a part of 
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ed by the Pope, and aſſociating his ſon Lamzzzr 
in his dignity, the latter was alſo crowned. BERRN- 
GER, flying for aſſiſtance to AxNnoLien, the latter 
took that opportunity to 1nterfere in the affairs of 
Italy, and marching to Rome, (Guy being by this 
time dead,) was himſelf crowned Emperor, (g) 
and enjoyed the title till his death. Upon that 
event, the Kingdom of Germany went to his ſon, 
LEWIS III. who died without iſſue in 911, and with 
him ended the whole of the Carlovingian race in 
Germany; but the Empire ſeems next to have paſſed 
to LEWIS of PROveN ck, King of Burgundy, who 
obtained it by an election of the Romans; and after 
him it fell to BERENGRR, King of Italy, the King- 
dom of Germany ſtill going on in another line, a 
will immediately be ſhewn. 1 
The death of LEWIS III. thus left the throne of 
Germany vacant, the nation ſtill reſolving to paſs by 
CHARLES the SIMPLE of France, either on account | 
of his illegitimacy, or his imbecility ; and, in this 
emergency they proceeded to a fair and free election 
of a Sovereign worthy to reign over them. The 
choice fell on CONRAD of FRancoxta, who dying 
without iſſue, they elected HENRY the FowLus, 
and after him, his ſon, O Ho I. or the Great, who 
once more brought back the Imperial dignity into 
the family of Germany, and fixed it there for ever. 
That dignity had, in the mean time, been reſtor- 
ed to LawmBERT, the Aſſociate of his father, Guy, 
(A) and afterwards was conferred, as above-men- 
tioned, upon LIWIS of PROVENCE. It then conti- 
nued at the mercy of ſuch of the tyrants of Italy as 
could make themſelves maſters of the Biſhop and 
Citizens of Rome, from whoſe choice and conſecra- 
tion it was ſtill ſuppoſed exclufively to ariſe ; and fo 
various was the ſucceſs of theſe pretenders, and fo 


(g) Struv. Corp. &c. 4. 8. | (*) Sigon. L. 6. 
completely 
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completely had the Kings of Germany ſeemed to 
have loſt fight of this dignity, (ſuppoled to be ſo 
cloſely united to them,) (i) that Gibbon has imagia- 
ed the real Weſtern Empire to have been actually 
vacant, during a period of ſeventy-four years. (4) 
This opinion was founded, no doubt, upon the ſane 
grounds which have drawa an aſſertion from Conrin- 
gius that the remains of the Roman Empire were at 
this time totally dis joined from the kingdom of Ger- 
many, and for the moſt part without an Emperor at 
their head 5 . 

All this being underſtood, I know not from what 
documents of hiſtory many authors have choſen to 
conſider all the Kings of Germany from the time of 
ARNOLPH, as Emperors. We have ſhewn that 
Germany, taken by itſelf, was nothing more than a 
Kingdom, and that us Monarchs could only be 
reckoned among the Emperors when they were ele. 
ed to the Imperial Dignity by the Romans, and ac- 
tually crowned at Rome by the Pope: yet the whole 
courſe of Heiſs's Hiſtory deſcribes the German So— 
vereigns as Emperors ; under which, therefore, he 
claſſes LEwIS III. fon to ARNOLPEH, Conkap of 
Franconia, (who had no connection with Italy at 
all,) and HENRY the FowIER, father of Or Ho, 
who was only znvited by the Pope to take upon him 
the Imperial Power, but never paſſed through the 
forms of election. Hei, howevei, is not conſiſt 
ent even with himſelf; for though he relates, that 
upon the death of Conkap, the Nobles elected 
HENRY to the Imperial Crown ; yet he adds imme- 
diately afterwards, that the Pope offered to declare 
him Emperor of the Romans. (I) It is evident, there- 
fore, I think, that he confounds, and very impro- 


(2) Conringius calls Germany, at this time, Diſtinctam er 
ſui Juris Remp. S. 24. | | 
(+) Dec. & Fall. Ch. 49. - 
(2) Heiſs. Hiſt. de TEmp. L. 2. C. 2. 
5 | perly, 
8 2 
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perly, the Rega! title of Germany with the Imperial 
one of Rome. —— Puffendorf allo reckons LEWIS III. 
ConkaD, and HENRY among the Emperors, only 
obſerving that the affairs of Germany were in ſo bad 
a ſtate, that they could not attend to Italy. () But, 
according to us, they had no right to concern them- 
ſelves at all with! taly; and when Puffendorf him- 
ſelf comes to Orho, he ſpeaks of the Fmpires of 
Germany and of Nome as diſtinct, although the for- 
mer, taken by itſelf, was never, as we have ſhewn, 

properly to be called an Empire. Dr. Blair, in Bis 
Chronological Tables, enumerates Lewis, Conrad, 
and Henry, in the litt of the ſame Monarchs, al- 
though with more conſiſtency, and dropping the 
title of Emper oss of the Veſt, "he here actually calls 
them Emperors of Germany. The author of the 
Letters on Modern Europe purſues the fame account ; 
and laſtly, Robertſon, who was led by his ſubject to 
the particular inveſtigation of this matter, chuſes 
allo to confider Germany as the Empire before 
Oro, and to rank HENRN among the Emperors. 
The firſt notice indeed which he takes of the Roman 
Imperial Title, commences with the tranſaction of 
Orho; and from the very ſhort account of this re- 
markable Throne which he gives, it ſhould ſeem 
almoſt, that that Monarch had been the firſt in the 
world, (and that, without ſhewing his right,) to re- 
ceive it. © Elated with his (Otho's) ſucceſs,” ſays 
this celebrated hiſtorian, © he aſſumed the title of 
Cxsar AuGusTvs. A Prince born in the heart of 
Germany, pretended to be the ſucceſſor of the Em- 
perors of antient Rome, and T a right to the 
ſame power and prerogatives.“ (1) 

On the other hand, Gibbon et that it is 

the power of cuſtom alone which forces him to rank 


(55) "IHE "BY Hiſt. Un. 3 


(z) Robertſon. Ch. v. 1. 3 Surely this muſt be deemed a 
veoy unſatis/aRoiy account of a matter ſo important. 
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Conrad and Henry in the liſt of Emperors; a title, 


he obſerves, neverſ aſſumed by thoſe Kings of Ger- 
many: (o) and Baronius, Sigonius, (ꝓ) Struvns, 
and Pfeffel, (q) authors of high authority in antiqui- 
ties which came almoſt profeſſionally before them, 
aſſert poſitively that LEWIS of Provence ſucceeded 
ARNO pA in the Empire, and after him, Bixzx- 
GER, and various others of the Lalian Princes, till 
the election of OTHo. They therefore rejea Lewis 
III. Conrad, and Henry; and Struvius, in particu- 
lar, makes à regular queſtion in every one of the 
ſections concerning them, whether they were Em- 
perors of Rome, or only Kings of Germany; and 
he decides in favour of the laſt. (7) 

From all this it will appear, that the deſignation 
of EMPEROR OF THE WST, from the time of its 
revival under CHARLEMAGNE, Was in reality a 
floating title, by no means affixed to any particular 
Kingdom, but liable to be given to the Chiefs of 


any State that could acquire it by election; of courſe, 
that neither France nor Germany, Burgundy nor Lom- 


bardy, had any excluſive claim to it, by virtue of 
any ſuppoſed repreſentation of an Empire to which 
they had long ceaſed to belong, and to which, if 


5 
they appeared to be reunited, it was ſimply by the 
adventitious circumſtance that they were go:erney 


(%) Decl. and Fall. Ch. 49. (Y Ur ſup. 
(2) Dr. Pub. D Allem. 1. 98. 


(*) Imperator vero dict nequit, ¶ TLudovicus III.) dum nondum 
G-rmanis in hanc dignilatem fura eſſent, nec Italiam poſſiderit 


quam iſto tempore tene bat Ludovicus Boeſanis flius, et hoc ejccto 


B-renzarius, nec a Papa eſſet coronatus. Corp. Hiſt. Germ. 4. 
Again, after ſaying that the Germans elected Conrad Aung 
of Germany, he aſſerts, Imperator autem dici, nulla ratione 
poterit, dum nec Germani adhuc jus haberent in Imferium 
* Romanum nec ipſe a Romanis vel evocatus, vel in Imperio 
* ſfuerit coronatus.” Id. S. 10. So alſo. after examining the 
title of Henry to the Empire, he concludes, “ Fuit igitur Han» 
Eleos, Rex Germania, udn vero innperator. Id. S. 11. | 


by 
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by the ſame Sovereign; in the ſame manner as our 
own Kingdom, and the Electorate of Hanover, are 
governed by one Monarch, without coaleſcing into 
one and the ſame ſtate. Perhaps it may even be 
fairly ſuppoſed that this dignity was actually not here- 
ditary in the Carlowvingian famliy; for if it had been 
ſo, the deſcent would no doubt have been governed 
by ſome certain rule: but from the circumſtance, 
formerly mentioned, that CHarLEMAGNE had re- 
vived the old Roman Conſtitution, in ſtyling him- 
felf Cmful of Rome, it ſhould ſeem that he had not 
theſe ideas of it himſelf; and we may obſerve that, 
iuvariably, in the four inſtances recorded, where 
the ſons ſucceeded immediately to their fathers, they 
had been previouſly aſſociated in the Empire. In 
all other caſes, the fact appears to have been, that 
whoever got firſt to Rome, and acquired. the voices 
of the Senate and the Pope, was honoured with the 
conteſted title; and a confuſion was thus made be- 
tween the uncles, couſins, and nephews of the laſt 
poſſeſſor; between his kinſmen claiming through 
the male, and through the female line. It is proba- 
ble, therefore, that the ſame right which could 
alter the ſueceſſion by election, could have ſet aſide 
the whole family; nor is it of any conſequence that 
all the Emperors before Or Ho, were of the family 
of CHARLEMAGNE, the power of that Monarch ha- 
ving becn fo vaſt, and his poſterity ſo numerous, 
that not a Throne in Europe but was deſcended, 
either collaterally or lineally, from his blood. 
This then being underitood, I ſhall now proceed 
to point out how and when it was that the Germa- 
nic Kingdom and this celebrated Empire, illuſtrious 
even in its remains, came to be really united ; that 
is, when they came to form one incorporate body, 
fo as to exclude all chance that the Imperial Dignity 
ſhould again be bandied about from Kingdom to 


Kivgdom, as had been the caſe from the time of Lo- 
THARIDS I. to Or Ho. 


— „ £ 
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It was done by actual Convention between the 
Romans and their Biſhop, Pope „RIAN III. and 
the laſt mentioned Monarch, who like CHARILE“ 
MAGNE croſſed the Alps to deliver the church, and 
like him reaped the Kingdom of Italy and the Im- 
perial Crown for his reward. The cruelty and op- 
preſſion of the various tyrants of Italy, had made 
ſuch of its States, as avowedly repreſented the old 
Weſtern Empire, eager to ſearch for deliverers 
among the moſt powerful of the neighbouring 
Princes: and as none during their time could be 
compared to Or no in real ſtrength or firmneſs of 
character, the citizens of Rome were willing to 
confer upon him the illuſtrious Sovereignty. Stimu— 
lated by this, and the hopes of the Kingdom of 
Italy, enjoyed by the tyrant Berenger, the King of 
Germany twice paſſed the Alps, and having finally 
overthrown the power of his opponent, he was 
not only elected King of Italy, and Emperor of the 
Romans, but it was decreed that thoſe dignities 
ſhould for ever be annexed to the Sovereignty of 
Germany, to be enjoyed by whomever the Nobles 
of that Kingdom, who had the power of eleQion, 
ſhould chuſe to appoint. A remarkable Conſtitu- 
tion! which, however, has continued to this day, 
and is the true foundation of the ſtri incorporation 
of the German and Roman powers. Accordingly, 
from this time it was, that the Sovereign of Germa- 
ny, omitting the enumeration of his diſtin and va- 
rious titles, ſubſcribed himſelf ſimply EMPEROER or 
THE ROMANS; an alteration which gave birth to 
the belief, that the dominions governed by the Ro- 
man Emperor, muſt he the Roman Emprre itſelf, 10 9) 

| ut 


(s) Conringius. 29. Putter B. 2. ch. 3. In fixing this impor- 
tant tranſaction, T have choſen to follow Piefſel, although other 
Juriſts (as Putter) have aſſerted, that Or HO I. only annexed'the 


empire to his Family, not to the Crown of Germany, and that it 
| as 
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But although the two Sovereigns are now ſo cloſe] 
united, that the Chief of the one, mult neceſſarily 
be the Chief of the other at the ſame time; yet 
even this union it ſhould ſeem, is not fo ſtrict, but 
that they may be ſtill conſidered as diſtin& Sove- 
Teignties. That is, they are not ſo blended together 
as to form but one body, as the kingdoms of Eng- 
land and Scotland; which, for example, are, as it 
were, annihilated, and a new Kingdom of Great- 


Britain ſubſtituted in their places. The Empire of. 


Rome, and the Kingdom of Germany are ſtill in ex- 


iſtence as ſuch ; long after Orno I. three different 


Crowns were worn by the German Monarch, name- 
ly, the Imperial, the German, aud the Lombardic ; 
and to this day, his titles are carefully kept diſtin, 
he being ſtiled not Emperor of Germany as is vul- 
garly ſuppoſed, but elected Roman Emperor, and 
King of Germany. (2) Thus, according to Conrin. 
gius, © aliud fit eſſe Regem Germaniæ, aliud elec- 
* tum Cæſarem Romani Imperii.“ (2) And with 
this we ſhall cloſe this complicated ſubject. 5 


Was under his grandſon Or HO III. that this new conſtitution was 


ſettled. Putter's only account, however, is, that it was ſo to all 
appearance. (B. 2. ch. 3.) while Pfeffel produces on his fide, the 


teſtimony of LDuitprand, Biſhop of Cremona, (a well known 


hiſtarian, and himſelf the Emperor's Repreſentative at the 


Council of Rome where the buſineſs was ſeitled 5) and the con- 


firmation of Tes de Charties, and Waltram de Naumbourg, 
two eminent Canoniſts, who rely upon id in! 
as true. Droit Pub. d' Allem, 1. 142. 

() Dillon's account of the Rom Emp. p. 8. Putter. B. 4. 
Ch. 4. The title of elected Emperor was atlumed in confe— 
quence of a Convention between M.zimilien I. and Pope Julius 
II. The former wiſhing to be crowned at Rome, 1508, the Pope 
who deſired not to fee him in Italy, declared of his own accord 
Lat the ceremony ſhould in future be diſpenſed with, Provided 
that Maximilian and his ſucceſſors ſhould ſtyle themſelves elected 
Koman Emperors, Which with the reafſumed title of Kin 

Germany, has been the cuſtom ever ſince. Ib. 
() Conring. S. 40. | | 


ik eleventh century, 
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The claims to Sovereign Dominion as Emperor, 
the detail of which we bave been giving ſo much at 
length, have however, now gradually wom away 
before the hghts of modern ages; and nothing is 
now left him but the precedency before all Euro- 

an Monarchs, except the PoPs. ( 

Even this alſo bas beca conſtantly conteſted by 
the Turkiſh Emperor, who, probably founding bis 
claim upon his ſucceſſion to the antient Greek Em- 
pire, (x) inſiſts upon an cutire equality with the Ger- 
man Sovereign; and this was at laſt allowed and put 
out of doubt, by the Treaty of Paſſarowitz, 1718, 
and that of Belgrade 1739. (y) 

Poſſibly it may at firſt appear irrelevant, iu a trea- 
tife which regards a whole Clajs of Natious, to have 
been ſo long upon points that relate ſolely to a parti- 
cular Kingdom. When however it is conſidered, 
that the precedency of that Kingdom has become 
part of the Law in Europe, in virtue of a very 1e- 
markable ſucceſſion to a throne with which Original- 
ly it had no connection; that this throne itſelf had 
in former times, ſent forth other pretenſions Which 
concerned almoſt the whole world, and which de- 
pended upon a variety of minute and curious Circun- 


(w) Mackenzie 1. Temple's Mem. 1672. 1679. So late how- 
ever, as the Congrels of Nimeguen, he pretended to ſomething 
more than the firſt place in the fame rank. At that Congreis 
the Ambaſſadors of all the other belligerent powers, yielded, 
according to the cuſtom, to the Mediators. The Emperor's, 
however, affected Eguelity. They alſo treated the Ambaſiado:s 
of Alectors, with the fame honour as thoſe of crowned heads, 
with the view, ſays Temple, as his own ſuperiority above 7m 
was coniefled, to infer a like ſuperiority over the others—* for 
„the Emperor pretended to a difference of rant, as well as of 
place from all other Monarchs, the laſt of which only was 
„% allowed.“ Ib. | 

(x) Et Sultani Turcici vane aſſerant ſe eſſe Succeſſores Con- 
ſtantini Magni in Imperio Romano. Duck. du Author. Jur. 
Civ. Rom. L. 2. C. 2. 4. | : 

(„ Martens. Precis du Droit des Gens. 1. 160, 161. 


ſtances, 
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ſtances, the inveſtigation of which leads deep into 
the antiquities of a particular conſtitution ; it will 
probably be deemed even more than pertinent to 
have goue as we have done into the enquiry. For 
it is one of the profeſt objects of this work, to en- 
deavour to account for things which have been whol- 
ly pafſed by, or but ſhghtly mentioned by thoſe other 
Treatiſes on the Law of Nations which are now in 
uſe. (2) F 
The next doctrine concerning precedency, as ad. 
mitted by the Nations of Europe, which I ſhall men- 
tion, is that by which all countries under Republican 
forms of Government, were held to be inferiour in 
rank to Monarchies. Of all other received maxims, 
perhaps, this was one of the moſt unjuſt, and the 
moſt geſtitute of reaſonable ſupport; it being ſcarce- 


() Macbenxie, though he wrote expreſsly on the precedency 
of Europe, contents himſelf with ſaying in general terms, that 
the Emperors of Germany ſucceeded to the Roman Emperors; 
without ſhewing how, or taking any notice of the chaſm ot 300 
years between the two. Vattel (probably deſpiſing the ſubject) 
when he comes to ſpeak of the precedency of the Emperor, 1s 
far from being ample enough or even ſatisfactory in what he does 
advance. He ſays merely, (Dr. des Gens. 2, 3. 40.) that the di- 
vifton in the houſe of Charlemagne, having given the Empire to 
the eldeſt fon, the younger who had France, yielded to him, in 
place, and the more eaſily 9 il reftozt encore dans ce tems la, une 
ider recente de la Majeftf du veritable Empire Romain that the 
tucceſſors of the King of France followed the cuſtom whieh they 
found eſtabliſhed, and that they were imitated by: other Kings. 
He thus paſſes by the whole riſe and conftitution of the Imperia! 
Dignity : what was really to be underſtood of the © idée regen- 
te du veritable Empire” (a mode of expreſſion which would lead 
one to ſuppole that it was ſoon afterwards loſt;) the circumſtance 
that the King of Germany was younger brother to the Emperor 
after the diviſion, as well as the King of France, and, above 
all, what it was moſt material to obſerve, the Convention between 
Otho I. and the Romans. He afterwards obſerves that the other 
crowned heads are not agreed as to rank, and this is all which he 
brings forward concerning a fubje of ſerious importance during 
thoſe times, the law and cuſtom of which it is our object, as far 
as we are able, to detail. | OLD 
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ly poſſible to conceive, when It is the Independence 


and Sovereign Dignity of a Nation which are to be 
repreſented, what alteration can be produced in them 
by a difference of Conſtitution. The Sove:eignty 
of every State muſt be ſomewhere lodged, and guoad 
that Sovereignty, (taken in the abſtract as fuck with- 
out reference to its component parts, it matters lit- 
tle, with reſpect to foreign Nations, whether it is poſ- 
ſeſſed by one man, or by many, by hereditary de- 
ſcent, or by election. And as all N ations, that are 
purely, and equally Independent and Sovereign, 
muſt be equal in rights among one another, and the 
Governments of Nations, whether Monarchical, or 
Republican, are their only Repreſentatives; the 
common ſenſe upon the ſubject is, plainly, that the 
Governments of Nations are alſo equal, in reſpect to 


one another. There can therefore, fairly, be no dif- 
ference in point of rank between States, drawn from 


the nature of their various conſtitutions. It has been 
well ſaid by Grolius, that fo long as a people are 
not abſolutely annihilated or diſſipated, their exteri- 


our duties muſt remain the ſame, in ſpite of every 


change 1n their Conſtitution that can poſſibly happen; 


and thus that the debts due by one free nation to ano- 


ther, are not the leſs due, becauſe a King is impoſed 
upon them. (a) But if this is the caſe with reſpect 
to duties, it muſt alſo be ſo with reſpe& to rights; 
and if equality of place, be the right annexed to 
equality of Independence, an Independent Common- 
wealth thould be equally high in the ſcale of pre-emi- 
nence, with an independent Monarchy. Our anceſ- 
tors however judged otherwiſe, and, in ſpite of the 
plain reaſon of the caſe, the fact i is certain, that Mo- 
narchs claimed, and were allowed the precedenc 
before Commonwealths | in every part of e (b) 


(a) D. J. B. et P. 2.9.8. 2, 3 


(6) Vattel, 2, 3. 38. Mackenz. 26. Martens Prec. du Dr. 
des Gens. 1. 100. | 
That 
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That this was the known cuſtom, is ſufficient 10 
induce us to record it, and the reaſon for it may pro- 
bably be aſcribed to two cauſes. 

I. In all caſes where precedency could come into 
queſtion, the conteſt could only be conducted by the 
executive Governments of the people concerned, 

or their reprelentatives; and men, particularly in 
times when the true principles of Government were 
il underſtood, did not, in all probability, look far- 
ther than the perſons of their antagoniſts. In this 
caſe, there could be no perſona! Equality between 
a Monarch, poſſeſſing, perhaps, an undivided S0. 
vereigaty, and deriving his authority to contend, 
ſolely ſrom himſelf; and a council of men, whoſe 
authority was probably not permanent, or was de- 
pendant upon others, who again, perhaps, might 
look to powers ſtill farther removed, for the dignity 
of their ſtations. In earlier times alſo in Europe, 
Commonwealths were abſolutely new, in compariſon 
with the antient dignuy of King; and the directors 


of Republics, were poſſibly elevated to their power 


1a the very memory of the Sovereigns, to an equali- 
ry with whom they pretended. It was not therefore 
ſurpriſing, though the matter was certainly not wel 
underitocd, that tlie opinions of men made a diſtinc- 
tion between them. It the conteſt was between 4m- 
ba{/24075, this reaſoning would be brought in:o a 
ſllape almoſt palpable ; for Ambaſſadors being wuppol: 


ed to repreſeut the very perſon of their employers, 


(the Aumpvallador of an Emperor, might rot un- 
fairly, upon this idea contend for precedency before 
an Ambaſlador, appointed perhaps by a Council or 
Committee, compoſed of private individuals. Up- 


) Thoſe who are acquainted with the rature of the divifons 
2 the diplomatie character Dig Aunbeffador, Euvoys, Refid: Ls, 
Ec. cr; as it 's arranged, into f Miajite:is ct the flirt and Tecund 
gider, will eailly underiand cis. 
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on the fame principle it probably alſo was, that an 
Vlecbive King, was conſidered for a long time, as in- 
ſeriour in dignity to one, who derived his rank from 
à long line of anceftry, and a throne of old time eſ- 
abliſhed in his family. &) 

II. The reaſon 55 hs pre-emmency of Monar- 
chies in former times, was drawn, in all probability, 
from the dottrine, not then exploded, of the divine 
right of Kings; which, wherever it was allowed ; 
would carry it, beyond queiltion, from thoſe who 
were {uppoled to hold their power e Ay leſs noble te- 
pare. It was this alſo, without doubt, that prodrc- 
ed the difference formerly touched upon, between 

Kings that were anointed with the ſacred oil, and 
thoſe who exerciſed the functions of a Sovereign, 
but who were not ſuppoſed to poſſeſs them in their 
fall and undivided ſupremacy. | 

This precedency of Mynarchs before Gen. 
wealihs, has been ſo univerſally received in modern 
Europe, that two only of the latter have ever been 
allowed to rank with the former. Theſe are the il- 
laſtrious Republics of Venice and Holland, the firſt 
of which, however, originally enjoyed this privilege, 
more in virtue of polſefling the Kingdom of Cyprus, 
than on account of its power or reputation. (e) Even 
the celebrated Republic of Genoa, whole riches and 
lame were ſuch, as to acquire for her the appellation 
of © SupsRBa,” could never attain to this conteſted 
honour. In the war of Candia, fo adverſe to Venice, 
it offered that rival Commonwealth confiderable 
juccours of men and money, for the honour of being 
treated by her on terms of Fgnabty, but the offer 
was refuſed with contempt. (f) Iris ſaid alſo to 


(4) Mackenz. Molioy de Juv, Mar. 99. Winwood's Memo- 
nals, 2. 70. 


(e) 22 De l'Ambaſs. 1. 330. Mem. touch. les Am- 


bals. 345. 3 
(f) 3 de la Houſs. Tilt du Gouv, de Ven. 1. 114. 


have 
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have been ready toadvance millions, for the privilege 


of receiving audience by their Ambaſſadors at Rome, 
in the Sala Regia inſtead of the © Sala Ducalis” to 
which the watchful rivalry of Venice, proceeding 
upon the known cuſtoms of Europe, had always ob. 
liged the Pope to confine it. (g) At the ſame time, 
it ſhould ſeem that even this equality in Venice with 
crowned heads, was in ſome meaſure qualified, ſince 
the Venelian Ambaſſadors, when order, or proceſſion 
was concerned, took rank only next to the Ambaſſa. 
dors of kings. (2) - h 
Venice was ſole in the enjoyment of theſe honours 
among Republics, till the riſe of the Belgian (Com- 
monwealth in the laſt century, which, having at- 
tained to independence and conſiderable power, 
claimed, and acquired the ſame rank. The claim 
came on in the ſhape, not of pretenſions to rank 
immediately with erowned heads, but ſimply to be 
treated as the equal of Venice, which was peremp- 
torily inſiſted upon in the inſtructions from the Prince 
of Orange to the Dutch Ambaſſadors at Munſter, 
1645, and from that time has been univerſally al- 
lowed. (2) 5 
With reſpect to other Republics, various have been 
the competitions between them, which as they pro- 
ceeded upon the ſame reaſons as thoſe we ha ve alrea- 
dy detailed concerning precedency in general, we 
ſhall not farther touch upon; contenting ourſelves 


(g) Id. Ib. & Wicquef. 1. 230. . | | 
(4) Mems. touch. les Ambalſs. 345. Vattel. 2, 3. 28. At the 
Court of James I. of England, on the occafion. of the Palatine's 
wedding, a conteſt concerning an zavitalion to ſupper, ariſing be- 


tween the Ambaſſadors of the Arch Duke and the Republic of 


Venice, the former obſerved that his maſter would never allow 


„ fo much as a queſtion or thought of a competition between 


„ him, a Monarchall Soveraigne, and a meane Republique, go- 


e verned by a ſet of Burghers,” Finet. Puntillos and Conteſts of 


Forren Ambaſs. in England, * 3. 
(i) Mem, touch, les Ambaſs. 524. 
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with referring thoſe who may be curious upon a ſub- 
x, which is merely curious, to ſuch authors as have 


made it more immediately their object to record 


them. We cannot however conclude this part of 
our diſcuſſion, without agreeing in the remarks of 
Vattel upon it, that no real difference ought to take 
place as to rank, between Commonwealths and Mo- 
narchies; and that the diſtinction which has actual- 
ly been allowed, can only be deemed an ſu r pation 
of the latter, founded on the right of the ſtrongeſt. 

(k) In antient times, when the features of Europe 
were reverſed, and Commorwealths were the great- 
eſt powers known, the Monarchies then in exiltence, 

were confidered as inferiour in dignity, and few Ro- 
man Noblemen, but would have ſpurned at the idea 
of entering into the balance with the firſt Kings of the 


world. Certain at leaſt it is that this part of the ju- 


riſprudence of the Weſtern Nations, even in mo- 
dern times, depended ſo much upon peer, that 
when the faction of Cromwell, had born down all 
that was good and great in the realm of England, 
and had impoſed upon it a nominal ſtate of Repub- 
licaniſm, the power and weight of the country ob- 
liged all other ſtates to allow, in matters of punctilio, 
the full rank and ede which ſhe had before 
enjoyed. (/) | 

Theſe are the great points which ſeem to have 
been determined in the ceremonial of Europe, con- 
cerning the rank and claims of its various nations. 
There are ſeveral others, more minute, upon which, 
though of little conſequence in themſelves, I ſhall 
ſhortly touch, for the ſake of taking | in every part ol 
the ſubjeRt. 

By theſe it ſeems to have been ſettled, that Feuda- 
tories ſhould yield to States that were Paramount, 
(n) and that Sovereigns of inferiour dignity, (as 


(+) Dr. des Gens. 2, 3. 38. 


) Thurloe's'State Pap. 3. 3i5. 4. 740. Vattel, 2, 3. 39. 
mn) Mackenz. p. 11. 


2 l Dukes) 
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Dukes)“ ſhould yield to fuperiour Sovereigns, who 
were Kings; both of which feem to be in conformi- 
ty with common fenfe: that a power though inferi- 
our, (as a Duke or Elector) when prefent in proper 
perſon, ſhould take rank of a power which was ſuperi- 
our, but preſent only by his repreſentative or Ambaſ- 
ſador; a point formerly much conteſted; and which 
fo late as the beginning of the prefent century, was 
ſuppoſed to deſerve the particular inveſtigation of 
Van Brnkerſhoek, who decided in its favour: () 
That the Electors of the Empire, within its precincts, 

are equal to crowned heads, (o) and are every where 
honoured by them with the appellation of brother. 
Laitly, that the King of France, before the Refor- 
mation, took rank of all other wa aa Sovereigus, 

next to the Emperor. 

With reſpect to this laſt, it may be fuppoſed that 
it was a point of ſo much nicety, as not to paſs off 
without much conteſt; but, as far as I have been 
able to obſerve, it was, upon the whole, allowed, 
upon the authority of the Papal regulations; and in 
all eccleſiaſtical ceremonies, and at general councils, 
the place of the French Ambaſſador was almoſt 
conſtantly, till the fixteenth century, allowed to be 
next in rank to that of the Emperor. (p) At that 
period, however, upon the reſignation of the Em- 
peror CHARLES V. a fierce conteſt, almoſt immedi- 
ately enſued for the precedency between France ard 
Spain, which was not deeided till the laſt century, 
when it ſeems to have ended in favour of France. 

The Spaniards, who till then had never diſputed 

the point, were unwilitng to part with the rank which 
CHARLES, as Emperor, had acquired; and his ſon 
Philip, forgetting that the Sovereign of Spain was no 
longer on the Imperial Throne, infifted with much 


() Queſt. Jur. Pub. L. 2. C. . 
4% Mem. touch. les Amb. 519. 


(2 Wiciuet, 1 8. 24. 
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heat upon keeping his pre-eminence. This, howe- 
'ver, was vigorouſly conteſted by France, at Venice, 
where the firſt conteſt began in 1558. The Spaniſh 
Ambaſſador, Vargas, pleaded, that the rules of pre- 
cedency muſt change with the courſe of events; and 
that his maſter, Being the greateſt Monarch of Europe. 
his rank as ſuch, ought to be adjudged. But Noail- 
les, Biſhop of Acqs, the French Ambaſſador, op- 
poſed him with warmth, and the Senate decreed 
that, without entering upon the examination of the 
grandeur of the two Kings, they found upon their 
regiſters that France had always been preferred in 
place to Spain, and they therefore felt obliged ſtill to 
decide in her favour. (q) Four years afterwards, 
the cauſe was renewed with augmented zeal and heat, 
at the council of Trent; where the chief buſineſs of 
Pairne, bigot as he was, ſeems to have been to ac- 
compliſh this empty ſuperiority. On the other 
hand, the French Court gave peremptory inftruRi- 
onsto St. Gelais, their Ambaſſador, not to yield a 
tittle of the antient prerogative of the Nation; and 
if the ſmalleſt alteration in the ceremonial was at- 
tempted to be made, he had poſitive orders, not only 
to quit, but to proteſt againſt the legality of the 
Council, and to bring away with him all the French 
prelates. Philip, remaining firm, would not allow 
his Ambaſſador the Count de la Lune to proceed to 
Trent, till his place ſhould be ſettled, and the Pope 
in vain propoſed that he ſhould be abſent altogether 
from thoſe ceremonies where competition could ariſe. 
In the courſe of the affair, diſputes roſe ſo high, that 
the French declared they would even withdraw them- 
ſelves from their obedience to the ſee of Rome, if 
their place was taken from them ; and at length, ai- 
ter many indecencies, which even the ſanctity of di- 
vine ſervice was not able to repreſs, it was agreed, 


(2) De Callieres, Man. de Negoc. 1. 326, 327. 
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that the French at the Council, ſhould keep their 
place, but that the Spaniard ſhould change his, and 
be placed, not third in order from the Legate, (who 
was at the head of the whole,) but on a ſeat of emi- 
nence, oppoſite to him. (r) 

In this conteſt, it was difficult to ſay, who was 
the firſt, In another, which aroſe immediately after 
at the chapel at Rome, the Spaniard was forced to 
yield. (s) At the congreſs at Vervins, 1598, the 
French again kept their ground; (7) but at London, 
1617, King James, whoſe inclinations were more 


favourable to Spain, ſeems to have preferred the lat- 


ter. The occaſion of the diſpute was trifling, and 
would not be mentioned, were it not for the ſtrange 
pretenſion which, it is aſſerted, was on that occaſion 
ſet up by the French. A maſk being prepared on 
Twelfth Night, the Spaniſh Ambaſſador was invit- 
ed, to the excluhon of the French, who was ſo im- 


patient of the affront, that he immediately demand- 
ed an audience, aſſerted that his maſter had a right 


of priority before any other King, but particularly 


before that of Spain; nay, even that if the Spaniſh 


Ambaſſador had ever heretofore been preſent at any 
ſuch entertainment or ſolemnity at Court, it was by 


the French Ambaſſador*s permiſſion, when either that 


he would not be there, or that he was ſent to by his 
Majeſty to intreat his abſence. This repreſentation 
being of no effect, he threatened to make proteſtati- 
on of the wrong done to his maſter, and was actual- 
ly recalled upon it by his Court. (v) Of ſuch im- 
portance, in the minds of our anceſtors, was an in- 
vit ation to a maſk ! The conteſt between the nations 
was continued at Munſter, where the Ambaſſadors 


(r) Wicquef. 1. 24. De Callieres ut Sup. 

(s) Wicquet. Ib. | 

(%) Mem. de Belliev. & Sillery. p. 28. 

(v) Finet Puntillos of For. Amb. in Eng. 48. 


Never 
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never would ſee each other, and where a Congreſs, 
to put an end to thirty years war, had nearly been 


broken up, becauſe it could not be ſettled which of 


| the two Crowns ſhould be named firſt in the public 
acts. But the diſpute moſt celebrated, and moſt ſe- 
rious in its conſequences, was at London in 1661; in 
which, though the Spaniard at firſt had the advan- 
tage, the pride of LEWIS XIV. demanded, and ob- 
tained a deciſi ve retribution. 

The Count of Soiſſons, who, previous to this 
year, had been the Ambaſſador of France at the 
Engliſh Court, had agreed to wave all conteſt with 
Spain, by a compromiſe, that neither ſhould- appear 
in places where conteſt would ariſe. When, howe- 
ver, the Count d'Eftrades arrived, he had ſtrict or- 
ders to aſſert the French claim; and, for this purpoſe, 
foreſeeing that things might come to extremity, had 


taken over with him a number of Officers belonging 


to his own and his ſon's regiments, together with 
ſome of the garnſon of Gravelines. He alſo aſ- 
ſembled the friends of four Colonels of the Iriſh 
Brigade, who happened to be at London; and all 
theſe precautions made the Court juſtly fearful that 
an affray would ariſe, which might occaſion diſor- 
ders in the city. (u) At this time it was the cuſtom, 
upon the public entry of an Ambaſſador at any 
Court, for all other Ambaſſadors at the ſame Court 


to meet him in proceſſion; a kind of ſolemnity in 
which it was neceſſary that Place and Order ſhould 


be preſerved. Upon the entry, therefore, of the Ve- 
netian Ambaſſadors, the King deſired the two rivals 
not to appear at the ceremony, which ſaved the con- 


teſt for that time. But each party being reſolute, it 


could not long be prevented. The Spaniard offered 
EQUALITY, obſerving, in the pomp .of the Spaniſh 
language, that the two nations ought to divide equal- 
ly the EARTH, the WATER, and the suN! (w) but 


(2) Negoc. D'Eftrades 18. Juill. 1661. 
2 2 the 
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The orders of D'Eſtrades being peremptory, he re. 


tuſed it, and inſiſted on maintaining his place when 
opportunity ſhould offer. The Swediſh Ambaſſador 
afterwards making his entry at the Tower, the Court, 
on this occaſion, reſolved to ſtand neuter, and allow. 
ed the Ambaſſadors to attend the proceſſion in the 
uſual manner, though they ſurrounded Tower-Hill 
with guards, to keep the Engliſh from taking any 
part, in caſe the diſpute ſhould prove ſerious. The 
Spaniſh Ambaſſador came attended by a train of near 
fifty perſons armed; the Frenchman with one hun- 
dred and fifty; whereof forty were horſe, well ap- 
pointed, with piſtols and carbines. The French coach | 
attempting to paſs next to the King's, the Spaniards, 
by ſhouts, frightened the horſes, and took their place. 
The French in revenge, © poured in a volley of ſhot up- 
on them,” and immediately began the action; during 
which aSpaniard, provided with an inſtrument for the 
purpoſe, ham-ſtringed the French coach-horſes, and 
the reſt making head, the Spaniſh coach obtained, and 
kept the place in conteſt. In this action eight per- 
ſons were killed, and forty wounded (x) and Lewis 
XIV. was not unjuſtly offended at fo great an injury 
to his honour. The event, however, was ultimate- 
ly in his favour; for being now reſolved to ſettle the 
point for ever, he threatened war, which the Spa. 
niards not being in a condition to maintain, they 
made ſatisfaction for the affront, by recalling Vattc- 
ville, their Ambaſſador, and making a declaration 
at Paris, before the whole Court, and all the Foreign 
Miniſters, that their Ambaſſador ſhould never after 
c be preſent at any ceremony where a conteſt for pre- 
'* cedency could ariſe between them and the French.” 
() This Convention ſatisfied LR WIS, who afferted it 


Cro) Id. Ib. ä 

(x) Vide © The Manner of the Encounter between the French 
and Spaniſh Ambaſſadors,” &c. drawn up for the Engliſh Court, 
by Mr. Evelyn. Biog. Brit. Art. Evelyn, | 

() Id. Ib. & Wicquef. 1. 24. 


” 
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in all places afterwards, except at Vienna, where the 
relationſhip between the branches of the Auſtrian 
Family gave the preference to Spain. It continued 


even after it ſeemed allowed in Europe, that all 


Crowned Heads were equal; for when Sir William 


Temple, the mediator at Nimeguen, propoſed ſome 


rules for the obſervation of the ſeveral Ambaſſadors, 
indicative of equality, the French expreſſed their ac- 
quieſcence towards all, except the Spaniards, their 


rights againſt whom having been ſettled by Conven- 


tion, they could not yield, e the expreſs orders 


of their Maſter. (z) 


This equa/ity of the Crowned Heads of Europe 
ſeems, according to the laſt-mentioned author, to 
have been firſt broached near the middle of the laſt 
century, when the great Gus rAvus aflerted to the 
Duc de Grammont, Ambaſſador of France at his 
Court, that he knew no other diſtinction among 
Crowned Heads than what was made by their virtue. 


An admirable ſentiment ! and which we may fairly 


allow to have ariſen from the conſcious worth of 
him who conceived it. The pretence, ſays Temple, 
was not much diſpured with him, in reſpect to the 


greatneſs of his qualities, as well as of his attempts 


and ſueceſs; and his example was followed by all 
other Kings. From that time, therefore, although 
the French continued to claim precedency next to the 
Emperor above all other Sovereigns, yet it was al- 
lowed by none, except by the Spaniards (a) Itls to 
be obſerved alto, that although, as we formerly men- 
tioned, the Grand Signor has been allowed an equa! 
place with the Emperor; yet the apparent natural 
conſequence of it, namely, his ſuperiority over cther 
European States, has nor followed; fince they atert, 


(2) Temples Mew. 1672, 1679. = 
(a) Id. Th. Some countries, howerer, yiel-l precetlericy to 
others by einrefs treaty. Vide Martens. Precis dd Dr. des tens. 


1. 163. 
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and are allowed, equality with the Porte, notwith- 
ſtanding the Sultan's equality with one who takes the 
lead of em. (b) This ſeeming inconſiſtency may 


be accounted for, partly by the equal titles of Em. 


perors, which the French and the Engliſh have af- 
ſumed at Conſtantinople; partly from the circum- 
ſtance, that the equality of the Turk with the Em- 
peror, was obtained by ſpecial treaty with him, the 
Tights of other Powers undergoing no alteration. 


With reſpect to the place of other Kings before 


this tiine, an attempt to ſettle it would be as difficult, 
as the reſult would be unimportant. I ſhall not, 


therefore, pretend to examine a matter, which, as 


far as I have been able to obſerve, was never fairly 
decided; nations for the moſt part obtaining prece- 
dency among one another, as alliances, intereſt, fa- 


vour, or relationſhip between their Sovereigns di- 
rected. Upon the ſubject of equality, however, it 


18 to be remarked, that it has never been clearly and 
ſolemnly decided that all Crowned Heads are equal, 
but has crept by ſtealth, as it were, into the ceremo- 
nial; and the conteſt, for the moſt part, is rather 


waved than fairly ſettled. Thus in drawing up Trea- 


ties, the conteſt concerning the right of being firſt 
named, (a matter which formerly gave riſe to much 
diſpute,) is now got rid of rather than ſettled, by 
each party making a copy of the Treaty, in which he 
preſerves all his pretenſions, and the two copies are 
then exchanged. (c) = 

Thus have we endeavoured to conduct the reader 
through a part of the Law before us, which, howe- 
ver trifling 1t may appear, 1s as difficult to arrange, 
and productive often of as much ſerious diſquiſition 
as any of the points we have before diſcuſſed. From 


() Martens, 1. 160. | : 
(e) De Callieres. Man. de Negoc. 1. 232. Martens. 1. 164, 
169, 170. | 
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not having been well underſiood, it was formerly, as 
we have ſeen, pregnant with a vaſt number of claims, 
which powerfully operated upon the fituation of Eu- 
rope. It was ſometimes the occaſion of war, and 
always of diſcuſſion ; and, therefore, however juſtly 
it may be deſpiſed by ſuperior minds, which can ſoar 
above the common prejudices of humanity, it has 
the faireſt claim to a place in this work. At the ſame 
time, I have purpoſely omitted a great part of that 
vaſt body of caſes of nicety and diſpute, which ſome 
authors have been ſtudious to preſerve. As faQs, 
which let us into a knowledge of our nature, it ma 
not be improper to read them; but as few of them 
were determined upon public principles, or known 
maxims, but leave the points in diſpute, conſidered 
as public queſtions, fluctuating in uncertainty; I have, 
for the moſt part rejected by deſign, all thoſe in 
which nothing ſeems to have been determined, or 
determined, only pro hac vice. 


CHAP. 
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CHAP. XVII. 


THE HIST@RY OF THE LAW CONTINUED FROM THE 
FIFTEENTH, TO THE SEVENTEENTH CENTURY. 


WIA now reſume the thread of the hiſtory which 
we propoſed to examine, and which the diſcuſſion of 
the influence of particular circumſtances upon the 
Law before us, had cauſed us in ſome meaſure to ſuſ- 
pend. We mean now, therefore, to purſue our en- 
quiries from the fifteenth century, (where it will be 
recollected we were left by the ninth chapter,) until 
we come to the birth of thoſe voluminous maſſes of 
learning which have appeared under the title of the 
Jura Gentium, and to which, as far as they relate to 
the European Law of Nations, it would be almoſt in 
vain to attempt an addition. 

The ſixteenth century preſents us with an exten- 
ſive and important change, not only in che affairs, 
but in the public opinions of Europe. That regular 
appearance which it bore, of one vaſt aſſemblage of 
States, united together under a common ſpiritual 
head, allied by the ties of a common Religion, and 
governed, almoſt entirely, by one particular ſet of 
maxims, will be found, comparatively, to have faded 
away. And although, with reſpect to the reſt of the 
| world, it ſtill continued to be inſulated, as it were, 
in the obſervance of certain particular laws, yet the 
great breach in RELIGION, cauſed by the Reforma- 
lion, brought along with it a kind of ſubdiviſion of its 
States, which may be ſaid in ſome meaſure to have 
cauſed an alteration in its Law of Nations. In a 
former chapter we obſerved the great influence upon 


that Law, which was effected by che ECCLESIASTI- 
CAL 
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CAL ESTABLISHMENTS, and the doctrines of CcuR1s- 
TIANITY, as interpreted by particular men. The 


ſixteenth century, however, brought to light, and 


almoſt to maturity, tenets of a very different nature. 
The effects of the poſitions of LurHER, were by no 
means confined to mere articles of faith. As they 
had theological liberty immediately for their object, 

ſo they were intimately allied with political freedom; 
and in the Law of Nations, all that deference which 
had been paid, and all thoſe privileges which had 
been allowed to the Pope, as the head and father of 
the Chriſtian Republic, were completely annihilated 
among nations adhering to the Proteſtant Faith. This, 


as might be expected, was not willingly ſubmitted 


to, either by the Court of Rome, or its numerous 


favourels; ; the two cauſes became public; nations 


were ranged under different ſtandards, and mutual 
and ſteady oppoſition became almoſt a fundamental 


article of their public law. It muſt be obvious, that 


this would beget the greateſt innovations in the max- 
ims which had hitherto governed them; and, ac- 
cordingly, the poſitions of the European Law of Na- 
tions came to be ramified into thoſe of the Raman Ca- 
zholic, and thoſe of the Profeſtant States. Each par- 
ty affected to make the Evangelical Doctrines the rule 
of their national conduct; but ſcarcely ſo great a dif- 
ference had exiſted formerly between Iifels and 
Chriſtans, as was now to be found between the 
Chriſtians themſelves. The rage which had been 
common againſt the Turks, was transferred by the 
Catholics to the Reformed; and Excommunications, 
and Cruſades, were the mildeſt means adopted by 
them to bring them to reaſon. The latter, finding 
themſelves thus oppreſſed, and almoſt hunted to 
death by thoſe whom they had conſidered as bro- 
thers, had no reſource but in an union among them- 
ſelves; and cauſes for war, conduct in its purſuit, 
behaviour in negotiation, and the conſtruction of 
2 Treaties 


— — — 
2 — 


r 


wo 


* Gat wat IRS 


1 
. 
8 
9 4 
* 
7 
1.4 
* 
' 


— 


— — — = 
— == euro ̃ 0 ⁵—é— - 


— ah 


282 PROM THE FIFTEENTH, TO 


Treaties and Alliances, came thus, evidently, to be 
both modified and enlarged. Two Intereſts, 1t 1s 
well known, were ſet up in Europe, which in all the 
circumſtances which could influence the conduct of 
nations, in their public maxims, and even in their 
formal acts, divided its communities under the names 
of Catholic and Proteſtant. Theſe terms exiſt, in all 
their cogency, to this day; and, as the defence of 
Cunts rlaxlrx in general, had been formerly the 
ground-work of the ſcience of politics, and the faireſt 
legal cauſes for many remarkable points of conduct 
both in peace and war; fo the extirpation of hereſy 
among the Reformed by the Catholics, and, on the 
other hand, reſiſtance to the Carholics by the Reform. 
ed, had now become points of equal legitimacy 
among their reſpective claſſes of nations. 

Hence in almoſt all the combinations of force 
which we find going forwards during the ſixteenth 
century, (although Catholic and Proteſtant Nations 
were certainly often ranged together, according as 
more urgent neceſſity required, ) (4) yet for the moſt 
part the defence of each religion was aſſigned as an 
eſhcient cauſe for very ſtrict and extenſive alliances. 
Thus, when Queen ETIZABZRTH had changed the 
religion of Englund, and her council had determined 
that excommunications, formerly ſo much dreaded, 
were but as © a ſeuſeleſs hghtening,” (e) ſhe found 
herſelf courted by all the Proteſtants of the world, 
and came, not unjuſtly, to be conſidered as the head 
and protectreſs of that intereſt. When, therefore, 
ſhe aſſiſted the Prince of Condé's party in France 
againſt the GuzJe;, ſhe obſerved, that not to do fo, 
would be © to betray careleſly her own religion, ſe- 
e curity, and ſafety.” She ſpoke of it as the common 
cauſe; the entertained the ſtricteſt correſpondence 
with the numerous tollowers of her faith in Germa- 


(4) Vide Mem. de Sully. 2, 81, 245. O Camden. 16; 
| 
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ny; and when ſhe protected the Dutch againſt Philip, 
the reſolved © that it was Chriſtian Piety to relieve 
© the afflicted Netherlanders, Embracers of the ſame 
% Religion which ſhe profeſſed.” () = 

Another, and more palpable effect of this divi- 
Hon of Chriſtianity, appears in the reaſoning of the 


ſame ELIZABETH againſt the remonſtrances of Spain, 


upon the depredations of Drake in the South Seas, 
Mendoza, the Spaniſh Ambaſſador, having complain- 


ed of his ſailing at all in the Indian ocean, ſhe an- 


ſwered, that whatever appeared to have been taken by 
_ robbery, ſhould be reſtored; but that as for commerce 


in thoſe ſeas, the Spaniards had prohibited it“ con 


 trary to the Law of Nations :“ That ſhe could not 
perſuade herſelf that they poſſeſſed any juſt title by 
the Biſhop of Rome's donation, in whom ſhe acknow- 
ledged no prerogative in ſuch cales, fo as to lay any 
tie upon Princes who owed him no obed:ence, or, as It 
were, to infeoffe the Spaniard in that new world. (g) 
The protection of Drake, in conſequence of this rea- 
ſoning, is well known. | 
On the other hand, the Papiſts wrought upon one 
another by the ſame fort of arguments; the glory of 


God was to be upheld by the deſtruction of heretics, 


and the bloody maxims of intolerancy were every 
where enforced. 


(J) Td. 61, 64, 119, 137, 321. See alſo a letter of Elizabeth, 
written in a very vehement ſtrain, to Henry IV. upon his change 
of religion. Mirlante, that King's Ambaſſador, offering, ſays 
Camden, all kindneſs in his Maſter's behalf ſhe being much diſ- 


quieted in mind, ſnatched up her pen, and wrote as follows: 


* Alas! what deep ſorrow ! what vehement grief ! what ſighs 
„have I felt at my heart for the things which Morlante hath told 
* me of: Whereas you do religiouſly and ſolemnly offer me your 
„ friendſhip, I know, to my great coſt, I have well deſerved it: 
e neither if, 

«© ther. Verily from henceforth, I cannot be your Siſter by the 


* Father!“ She concludes, © Your Siſter, if it be after old man- 


ner; as for the new, I have nothing to do with it.“ E114. Rec. 
Id. 475. | (2) Id. 255. 


1 Of 


ould I repent that, had you not changed your Fa- 
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Of this, many parts of our own hiſtory are an 
ample illuſtration ; and in particular, when the bi- 
gotted, or hypocritical PaiLie II. was about to in- 
vade England, he was inſtigated, excluſive of other 
reaſons, by ſuch arguments as theſe. © That, ſeeing 
« God had bleſſed him with ſuch exceeding great 
« bleſſings and benefits, he in like manner would per- 
* form ſomewhat which might be pleaſing and ac- 
*© ceptable to God. But nothing could there be 
more acceptable to God than to propagate and en- 
large his church. That the church of God could 
** not be more gloriouſly or meritoriouſly propagated, 

* than by the conqueſt of England, and replanting 
*© the Catholic Roman Religion and aboliſhing here- 
* fy there.” (4) So alſo, when Parry and others had 
undertaken at various times to aſſaſſinate ELIZZABETEH, 
and wavered in their undertaking, they were confirm- 
ed in it, the one by abßhelulion from the Pope, the 
other by Babington, who laboured to prove to them, 

that if ever Equity and Juſtice could be violated, it 
was to be done for the promotion of the Catholic re- 
ligion. (7) In the fame ſpirit, the maſſacre of St. 

Bartholomew was called a remedy by De Gondi, the 
French Ambaſſador in England, (&) and in the Bull 
of excommunication againſt the Queen, ſhe is deno- 
minated © pretended Queen of England, and the ſer- 
« vant of wickedneſs. (1) Truſting to this Bull 
and the efforts of ſo powerful a miniſter of his com- 
mands as Puli, the Pope had conceived the de- 
{gn of ſetting one of his nephews on the throne of 
tretind, and exerciſed before hand the rights of So- 
veretgnty by creating 97ukely, the adviſer of the 


) Camden, 402. . Camden, 307, 339. 

(+) Id. 192. It is ſomewhat curious to remark the long life of 
Bigotry. If what the author has been himſelf told at Toulouſe 
be true; proceſſions of thankſgiving were made till within a very 
few years in that city, in gratitude for this remedy of St. Bartho- 
lomew's day. (% Camden, 145. 
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plan, Earl of Wexford and Caterlough, Viſcount Mo- 


rough, and Baron of Roſs. (m) | 

But however divided the Chriſtian States may ap- 
pear to have been among one another, they had not 
loſt fight of thoſe marked diſtinctions which Keligion 
had placed between them, and the Infidel followers 
of MAHOMET. The Cruſades, indeed, had been 
laid aſide from 1mpotency, but the Turks were {till 
' conſidered as the common enemy; and hence 
when the news of the iffue of the battle of Pavia 
was communicated to CHARLES V. he affected 
rather to lament the wound which had been given 


to Chriſtendom, by the misfortune of one of its 


braveſt Monarchs, than to rejoice at his own 


ſucceſs; he forbade all public feſtivities, and 


pretended to with for an union with his enemies, in 
order that they might act with greater energy again 
the common foes of Chriſtianity. () 

On the other hand, notwithſtanding the Treatie : 
which, about this time, as we have ſeen, began tc 
be made with the Ottomans ; thoſe flerce barbarians 
continued to enforce their favage maxims againſt 
Europe ; and ſuch was their contempt, that when 
the French Ambaſſador at the Porte communicated 
to the grand Vizir that his Maſter had beaten the 
Spaniards ; © of what importance is it to me,” re- 
plied the Miniſter, whether the Dog worry the 
Hog, or the Hog the Dog.“ (o Their proceed- 
ings towards public Miniſters at their Court, were 
governed for a long time by this ſpirit ; a writer of 
the laſt century aſſerting, what is proved in a great 
variety of caſes, that the reaſon why Ambaliadors 
from Chriſtians were allowed to reſide among them 
was, in order to have in their poſſeſſion Haſtages for 
the performance of Treaties, and on whom they 


(n) Camden. 230. (2) Robertſ. Char. V. 2. 299. 
(% Rycault. : 


might 
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might revenge their infraction. (p) They were the . 


more inclined to conſider them in this light, acco1d- 
ing to the laſt mentioned author, from the idea which 
they entertained that Ambaſſadors were always poſ- 
ſeſſed of ſome ſecret inſtructions, which it behoved 
them to know before they would tranſa& buſineſs 
with them ; but which they never could arrive at, as 
Jong as they gave into the general maxims of Europe 
concerning their inviolability. () They ſeem there- 
fore for a long time to have conſidered Chriſtian Am- 
baſſadors, as liable to every the moſt capricious ex- 
ertion of their power, and their treatment of theſe 
privileged Miniſters, (7) forms a groſs and cruel ex- 
ception to the laws concerning them, which as we 
ſhall have occaſion to obſerve, were received and 
ated upon by all Europe. That it aroſe chiefly from 
the ſpirit which animated the two Religions againſt 
one another, may alſo be fairly ſuppoſed, becauſe 
the Alcoran enjoins the good treatment of the Elchz, 


or public Miniſters; and in their intercourſe with 


the powers of their own c, the Turks proceeded 
differently with reſpect to thoſe characters. (5) 
Within this period, among the States of Europe, 


began that remarkable and eharacteriſtic cuſtom, of 


entertaining Ordinary or Reſident Embaſſies at one 


another's Courts: an inſtitution peculiar to them- 


ſelves, and particularly evincive of thoſe many diſ- 


/) Wicquef. Ne l' Ambaſſ. 1. 486. | 

(%) Mem. touch. les Ambaſſ. 117. This idea of the Turks 
was founded upon ſome intelligence which they once received of 
the Scret Iuſtrudt ions of Badovere, Ambaſſador from Venice, 
1535. The Republic had ſent him to treat of peace, the 
Price of which, in his public inſtructions, was to be money. 
He was however /ecrerly infirvfted to offer three cities in the 
Morea in caſe money was rel:{ 4, The Porte, having infor- 
mation of this, infiſted upon ſeeing the Secret Inftructions, and 
forced Bazow?re to make peace according to them. Id. Ib. 
) Vide Wicquef. De PAmb. 1. 395. Mem. touch. leſs Am- 
baff. 115, 116, 120. C) Wicquef. ut ſup. 


tinctions 


8 — hw — = & A 


raps, 6g — = hf 0) A. 


— — of 


A A — 


"i 


THE SEVENTEEN'TH CENTURY. 287 


tinctions which there are between their Law of Na- 
tions, and that of other ſets of people. 


The right of ſending Embaſſies on extraordinary 


occaſions, is as old as Society itſelf. There are ſcarce 


any cuſtoms which begin ſooner to appear, nor is 
there a tribe of ſavages ſo low in the ſcale of Huma- 
nity, as not to feel the neceſſity of adopting them. 
It may therefore almoſt be ſaid to amount to a natu- 


ral right; (7) certainly, at leaſt, the intercourſe of 


mankind would be for ever retarded, if the attempts 
of nations to communicate with one another, vere 
attended even with the apprehenſion of inſecurity. 
Hence the univerſal opinion concerning the ſacred- 
neſs and inviolability of the character of an Ambaj- 
ſador, within the territories of thoſe to whom he is 
addreſſed. Hence alſo, the impoſſibility of refuſing 
fairly to hear, at leaſt, any thing by way of propoſed, 
which one State may have to communicate to ano- 
ther. All this, however, does not amount to that 
right or cuſtom, now ſo univerſal in Europe, of en- 
tertaining public Miniſters for a regular continuance 


of time at the Court, and in the Cabinets, as it were, 


of each other; a circumſtance remarkable in itſelf, 
and unknown to almoſt all other nations. 

It is to the great and peculiar intimacy of the Eu- 
ropean States, ariſing from a vaſt variety of cauſes, 
a great part of which we have been endeavouring to 
detail, that this particular cuſtom muſt be chiefly at- 
tributed. The nations of an77guity knew nothing of 
it: It is equally unknown to the uncivilized, and to 
moſt other nations, out of Europe, in modern times. 
The ties of one common Religion; the aſſemblage of 
Princes in one grand Council, to protect a common 
intereſt; the cuſtom by which property and domi- 
nion could paſs from one people to another by mar- 


riage; the common laws of a great feudal ſyſtem; 


(2) See Vattel, 2. 5. 65. 


the 
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the general cultivation of Commerce, for the moſt 
part the growth of Treaties; the numberleſs facti- 
tous rights, created by poſitive Convention; and 
above all perhaps, the wonderful and jealous atten- 
tion which has for a long time been paid among us, 
to that part of our policy (generally conſidered as le- 


gitimate) which is known by the term of the Balance 


of Power ; all theſe, as we have ſeen, conſpired to 
render the connections of the European States pecu- 
liarly cloſe and binding. 


Few, or none of theſe reaſons could apply to the 


anlients; and the ignorant, or deliberate policy of 
moſt of the moderns (other than European) make it 
. equally inapplicable to hem. From the ſlight view 
which we took of the Law of Nations of other claſ. 
ſes of people, it was found that there was little 
friendly communication among them; certainly, lit- 
tle opportunity of cultivating or extending among in- 
arviduals, thoſe numerous liens which mult naturally 
be continually ariſing from the circumſtances above 
mentioned. The two of thoſe circumſtances moſt 
likely to have exiſted elſewhere, namely, Commerce, 
and the Syſtem of the Balance of Power, were but 
little known to the politics of the Romans, or their 
neighbours. Thoſe Giants of their time, deſpiſed 
both the one and the other; and, what is remarka- 
ble, their opponents, whether in Aſia, Africa, or 
Greece, do not appear to have paid that attentionfto 
them which they deſerved. The progreſs of any one 
power was not foreſeen ſo long before hand, as to 
render it neceſſary for them to ſettle that combination 
of alliances and intereſts, which ſo peculiarly dif- 
tinguiſhed the nations of Europe, and which render 
it ſcarcely poſſible for one to move, without ſooner 
or later involving all the reſt. With reſpect to 
Commerce; though much cultivated for the ſake of 
enjoying the produce of the arts, it was but ſeldom 


cConſidered as a national fund, or the vehicle of pow- 
er. 
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er. The Romans notoriouſly held it in contempt; 


© 3 | 

during the Commonwealth they were not known to 
make cne law in its favour; (, and they actually in- 
hibited, afterwards, a communication with foreign 


merchants, leſt they ſhould diſcloſe the ſecrets of the 
Interior. (w) A policy, in which they have been 


long and ſtrictly imitated by the Chineſe. (x) 
Among ſuch a people, there could be little neceſ- 


ſity for a ſtanding regular communication; their in- 


tercourſe was temporary, and their embaſſies confin- 
ed to extraordinary occaſions. In Europe, on the 
contrary, not only ſovereigns, but even individuals, 
have long had ſo much, and ſuch intimate conuec- 
tion, that a conſtant communication of neceſſity pre- 
vails. Almoſt all the crowned heads are allied in 
blood, and the politics of various Courts are ſo in- 
terwoven together, that it is become neceſſary to 
have agents perpetually on the ſpot. ()) Commerce, 
in particular, has been ſo eagerly cultivated, that the 
ſubjects of one country are ſp:ead over the face of 
another, and every community receives within its 
pale the citizens of all other commuuities, with 
friendſhip and reſpect. As thele, however, would 
be in a ſituation peculiarly unprotected if left to 
themſelves, and occaſions might perpetually ariſe in 
which it would be neceſſary to appeal to the weight 
and dignity of their own ttates; there was a farther 
reaſon for eſtabliſhing regular and ſtanding embaſſies, 
as the channels of intelligence, and the repreſenta- 
tives of power. Hence the riſe of Ambafſladors in 
ordinary, 2 
(z) Taylor's Civ. Law, 496. (ii) Codex, L. 4. Tit. 63. L. 4. 
(x) It is to be hoped, however, that even ur own age may 
remove the foundation of this remark, and that Pekin may ſoon 
ſee a re/edent Engliſh Ambaſſador. 

( Mere curioſity to know what is going forward, without 
any perſonal buſineſs to tranſaR, is ſaid to be a reaſon which in- 
clines the Venetians to receive thele Emballies. Amelot. de la 
Houls, 1, 131. 
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It muſt be obvious, however, to the hiſtorical 
reader, that the growth of theſe reaſons was ſlow. 
Many of them have been traced in the preceding 
chapters ; the balance of power was fcarcely thought 
of, till the conteſts for Italy aroſe between France 
and Spain 1n the fifteenth century ; and the improve- 
ments in navigation and diſcoveries in the Faſt and 
Weſt, gave its peculiar {pring to commerce about the 
ſame period. The cuſtom, therefore, we ſpeak of, 
could hardly have been known before, and it is men- 
tioned accordingly by Wicquefort, as commencing 
not above two hundred years before the ſeventeenth 
century. (2) 1 3 

Ambaſſadors in Ordinary have been attributed by 
ſome to FERDINAND the CaruoLic, whoſe policy 
led him to entertain them at various courts, as a kind 
of honourable ſpies : (a) by others, with no ſmall 
probability, to an imitation of the Pope, who had 
long been in the habit of ſending Nunczos to reſide at 
various courts in the ſervice of religion. (5) But, 
whatever was their origin, the Juriſts ſeem to agree 


that they are not of natural right; (c) and, however 


univerſal they may fince have grown, doubts, about 
the period before us, were apparently entertained of 
their utility. HENRY IV. of France, while King of 
Nawarre, entertained none at other Courts; and Hen- 
ry VII. © that wiſe and politique King, ſays Lord 
Coke, © would not is all his time ſuffer Lieger, Am- 
* baſſadours of any foreign King, or Prince within 
his realm, nor he with them; but upon occaſion 


(2) Wicquef. De l'Amb. 1. 8, 367, 380. 

(a) Fred. Marſlaar. De Leg. 2. 11. 

(5) Barbeyrac. Præf. ad Bynk. De For. Leg. | 

(e) Grot. D. J. B. et P. 2. 18. 3. 2. Optimo autem jure rejici 
poſſunt, que nunc in uſu ſunt Legationes A iduæ quibuſquam non 


lit opus docet mos antiquus, cui illæ ignoratæ.— Ste alſo Wicquet. 


1. 8. 367. 380. Vattel. 5. 66. 
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e uſed Ambaſſadours.” (4) So late as 1660, a Mem- 1 

ber of the Poliſh Diet aſſerted, that the Ambaſſador j 
of France had no caule of reſidence there, and that 1 

as he did not return home, according to the cuſtom of f 
Ambaſſadors, he ought to be conſidered as a ſpy. Two 
qi afterwards, the Deputies propoſed very warm- 
y to ſend home all Ambaſſadors whatſoever, and to 
make a law regulating the time of their ſtay ; (e) and 
even the Dutch, who, one would imagine, had great- 
er reaſon than the Poliſh nobles for encouraging an 
intercourſe with foreigners, debated in 1651, how 
far this ſort of embaſly was of any advantage to them. 
(F) The greater part of nations, however, have 
now admitted their neceſſity; and though at the com- 
mencement of the period before us, men had affix- 
ed no preciſe ideas to what was conſidered as a no- 
velty, and even now the admiſhon of theſe embaſ- 
ſies cannot be demanded as a matter of law; yet the 

_ cuſtom is ſo general, and they are conſidered as ſo 
much of courſe, that the friendſhip of States can 
hardly be maintained without them. Not to ſend 
them therefore has been ſometimes regarded as an 


affront. (g) ip» | 
The power, however, of remaining for ſo long a 


time together at one Court, gave occaſion to innu- 14 
merable opportunities of acting to its prejudice. An 44 
Ambaſſador was thus enabled to become acquainted 17 
with the characters of the men in power, and of the » 


nation at large; he could obſerve their reſources, 
their objects, their factions; he had time to intro- 


(4) 4th Inftit. 155. They were called Lieger, from Legger, 
or Ledger, ( Dutch) To remain in a place. 

Ce) Wicquef. 1.8. (%) Bynkerſh. De. For. Leg. C. 1. 
(() Hodie tamen ita uſurpantur, ut ſine illis, amicitia vix ſta- 
bilis inter populos diverſos coli videatur, etſi nec minus uſum ha- 
beant exploratorum. Hub. De Ju. Civ. L. 3. c. 12. See alſo 
Mem. touch. les Ambaſſ. 23. where Charles I. of England ex- 
2 his reſentment againſt the Dutch for not ſending a reſident 
Embaſſy to his Court. 

U 2 duce 
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duce himſelf into all their deſigns; bo tamper with 
their honeſty, and thereby, if his maſter's intereſt 
required it, to ſhake the very government itſelf. 
Many foreign Ambaſſadors have been known to do 
ſo, more particularly at this period of the augment- 
ed buſineſs and intereſts of Europe; means were na- 
turally ſought for to refiſt them; and about the mid- 
le of the ſixteenth century, a great and ſolemn queſ- 
tion was debated concerning the inviolability of Am- 
baſſadors in general, the account of which will form 
the next object of our ſpeculations. 

In the year 1567, Leſſie Biſhop of Roſs, came to 
the Court of England, in behalf of his miſtreſs the 
unfortunate Queen of Scots; who, although ſhe was 
detained priſoner by the Engliſh, was allowed to fend 
him, to plead before the Commiſſioners appointed to 
examine into her cauſe. Nothing was determined 
by the commiſſion; (4) but Leſlie continued at Court, 
and exerciſed the office of Ambaſſador of Mak 
for the ſpace of one year, when, being concerned in 
railing a rebellion againſt the Engliſh Government, 
he was committed to the cuſtody cf the Biſhop of 
London. From this he was ſoon Tiberated, and re- 
turning to his function of Ambaſiador, continued to 
preſerve it near two years longer. At that time, be. 
ing detected in the attempt to raiſe a ſerious conſpira- 
cy in favour of Marry againſt ELIZABETH, he was 
once more committed; and the following queff ions 
concerning him, as appears from Lord Burleigh's 
State Papers, were propounded to avid Lewis, Va- 
lentine Dale, William Drury, William Aubrey, and 
Henry Jones, learned civil lawyers. 

I. Whither an Embaflador procuring an infur- 
ce rection or rebellion in the Prince's cowntrey, to- 
te warde whome he is Embaſſador, is to enjoye the | 
* priviledge of an Embaffador?“ £ | 


(h) 8 113. 


II. Whi⸗ 
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II. Whither he may not, Jure Gentium et Civi- 
It Romanorum, be poniſhed as an enemy, traitor, 
or couſpirator, againſt that Prince, notwithſtand- 
inge he be an Embaſſador ?” 

To theſe two queſtions they anſwered : © Touch- 
inge theſe two queſtions, we are of opynnyon, 
that an Embaſſador procuringe aa inſurrection, or 
rebellion, in the Prince's cow ntrey towards whome 


he is Embaffador, ought not, Fr're Genu m, et Ci. 
vili Romauorum, to enjoye ihe priv 'eges, other- 


wiſe dew to an Embifſador: hut that be may e, not- 
withſtandinge, be poniſhed tor he ſame.” 


III. « Whither, if the Prince be TS by the 


comea Aucthoritie of the Reaime, aud an her 
elected and inveſted 9: that S ne; the 80 lici. 
tor, or Doer of his cauſes, and for his ayde, Un 
though the other Prynce do faffer ſuch ove to be 


his Realme) is to be accompied an E mbafador, or 4 


to enjoy the privilege of an Embaſſador ?” 

To this they anſwered We doe thinke, that the 
Sollicitor of a Prince lawfully depoſed, and an 
other beinge inveſted 1n his ew: cauuot have the 
privilege of an Embaſſador, for that none but 
Prynces, and ſuch other as have Soverayntye, may 
have Embaſſadors.” 

IV. © Whither a Prynce, comynge into an other 
Realme, and remayning there under cuſtodye and 
garde, ought, or may have there his Sollicitor of 
his cauſes, & yf he have, whither he is to be cownt- 
ed an Embaffador ?” 

To this they anſwered, © We doe thinks that 3 
Prynce comynge into an other Prynce's Realm, and 
beinge there under garde, and cuſtodye, and re- 
mayninge ſtill a Prynce, may have a Sollicitor 


there; but whither he be to be accompted an Em 


baſlador, that dependeth on the nature of his cc- 


myſſion. | 5 
. 
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V. Whither if ſuch a Sollicitor be ſo appointed 
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* by a Prynce ſo flyenge, or comynge into an other 
Prynce's Realm; if the Prynce in whoſe Realm, 


the Prynce ſo in Garde, and his Sollicitor is, ſhall 
denownce, or cauſe to be denownced, to ſuch a 
Sollicitor, or to ſuch a Prynce under cuſtodie, that 


© his ſaid Sollicitor ſhall hereafter be taken for no 


Embaſſador; whither then ſuch Sollicitor or Agent 
can juſtly clayme the priviledge of Embaſſador ?” 


Io tt is they anſwered, © We doe thincke that the 


Prynce to whom any perſon is ſent in meſſage of 


Embaſſador, may for cauſes forbidd him to enter 


into his lands, or, when he hath receyved him, 
comaunde him to departe ; yet ſo long as he doth 


remayne in the Realme, and not excede the bounds 
of an Embaſſador, he may clayme his privilege as 


Embaſſador, or Sollicitor, according to the quali- 
tie of his comuhon.” — _ 

VI. © Whither, if an Embaſſador be confederacy, 
or be ayder, or comforter of any traytor, know- 
inge his treaſon towarde that Prynce, towarde 


whome, and in whoſe Realme he pretendeth to 


be Embaſſador ; ys not puniſhable by the Pryace 
in whoſe Realme and ageinſt whom ſuch treaſon is 
committed, or confederacy for treaſon conſpired ?“ 
And to this they anſwered, © We doe thincke that 
an Embafſador aydinge and comfortinge any tray- 
tor in his treaſon towarde the Prynce with whom 
he pretendeth to be Embaſſador in his Realme, 


knowinge the ſame treaſon is puniſhable by the 


ſame Prynce ageinſt whome ſuche treaſon is co- 
mytted.“ (/h) | 


Theſe anſwers of the Civilians were ſuppoſed to 


be ſo deciſive in favour of the intentions of the Court, 
that the Biſhop was ſent for from his confinement in 


the Iſle of Ely, aud after being ſharply rebuked, was 


(%) See Burleigh's State Papers, by Murden. 18. 
” told 


44 won” eds: 6 er et ooo 


THE SEVENTEENTH CENTURY. 95 


told he ſhould no longer be conſidered as an Ambaſ- 
ſador, but ſeverely puniſhed as one who well deſerv- 
ed it. He, however, anſwered with much firmneſs 
and apparent knowledge of the law of nations, that 
he was the Ambaſſador of an abſolute Queen, and 
of one who was unjuſtly depofed, and had, accord- 
ing to his duty, carefully endeavoured to effectuate 
the delivery of his Princeſs, and the ſafety of both 
kingdoms. That he came into England, with the 
full authority of an Ambaſſador, upon public war- 
randiſe, or fake conduct, which he had produced; 
and that the facred privileges of Ambaſſadors were 
by no means to be violated. Burleigh in return, ob- 
ſerved that no privilege or public warrandiſe could 
protect Ambaſſadors that offend againſt the public 
Majeſty of a Prince, but they are liable to penal ac- 
tions for the fame; otherwiſe lewed Ambaſſadors 
might attempt the life of princes without any puniſh» 
ment. The Biſhop perſiſted 1n his poſitions, and 
maintained that the privileges of Ambaſſadors had 


never been violated via juris ſed via, facti, not by re- 


gular form of trial, but by violence. (/) This bold- 
neſs, or the true view which he ſeems to have taken 
of this nice ſubject, appears ſo far to have weighed 
with the Miniſters of ELIZABETH, that they did not 
dare to put him to death, with the Duke of Nor folk 
and other conſpirators, but after detaining him for 
ſome time in priſon, baniſhed him the country in 
1573. 

This curious caſe was ever afterwards the ground 
work of much diſquifition in the law of nations. 
The opinions of the five Civilians above recited, did 
not long coatinue to be orthodox ; and however ſome 
ſages of the law of England may have formerly de- 


termined for that particular country, the beſt profeſ. 


ſors of the Law of Nations have held, that whatever 


(/) Camden 169. 
crime 
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erime an Ambaſſador may commit, whether againſt 
the poſitive municipal law of the laud where they 
reſide, or againſt the general law of nature, though 
it may be right to treat them as an enemy; that is, as 
if they were in open hoſtility, yet neither ought more 
violence to be ſhewn than the neceſſity of ſelf-de- 
fence exactly requires, nor can they ever be made 
ſubject to any ſort of judicial proceſs whatever. 
As this may appear extraordinary to the bulk of 
thoſe who have not taken a view of the opinions on 
the matter, and to many who have even turned their 

minds to theſe points; it will be neceſſary, perhaps, 
to take it up as hig h as we are able, and to go 
through the whole ſobject of inviolabllity in general. 
We may then examine the authorities on this parti- 
cular queſtion, by which it will appear how far this 
opinion is made to extend, the doubts that were for- 
merly entertained upon it, the caſes that have actual- 
ly happened, and the amount of what has actually 
been determined by thoſe caſes. 

With reſpect to the general point of inviolability, 
it may be neceſſary i to premiſe that it admits of two 
divifions, I. as it merely concerns the ſuperiour pro- 
tection and priv tleges which Ambaſſadors have been 
allowed to enjoy. II. as it carries along with it, an 
exemption from the civil and criminal juriſdiction 
of the country where they reſide, all which we have 
ſeen, was politively aſſerted by the Biſhop of Roſs. 
As to the firſt point, there has been at all times 
thrown about the perſon of an Ambaſſador, a certain 
ſacredneſs which ſeems to have been generally allow- 
ed by every nation capable of ſending or receiving 
one; and it is to be deduced as a natural conſequence 
of that neceſſity which induces men to receive em- 
baſſies at all. For it is one of the firſt laws of mankind 
that they ſhould ſeek an intercouſe with one another; 
their love of ſociety and their mutual wants demand 
and miſt upon it. But if my have a right to the 


end. 
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end, they have alſo a right to the means, and eve 

veceſſary i immunity to thoſe perſons who are choſen 
as the inſtruments of communication, muſt be a natu- 
ral conſequence of the conſent to encourage that com- 
munication. But this immunity will, fr the moſt 
part, amount to protection far greater than that enjoy- 
ed by the common ſubjects of the ſtate. An Ambaſ- 
ſador neither knows, nor ſubmits to the laws of the 
country to which he is ſeut; he goes not on his own ac- 
count, on private buſineſs, or private pleaſure ; but 
as the repreſentative of another; : as the preſentation 
of the dignity, privileges, power, and rights which 
others world enjoy, had they continued within their 
own precincts. And thus, by conſent, and a ſenſe 
of mutual advantage, he is allowed to repreſent and 
perſonify, if I may fo call it, all thefe high privi- 
leges in the very boſom of another community, for 
the ſake of tranſacting better the whole buſineſs of the 
world. But this, as is obvious, could never be, 
if ſuch a repreſentative were to be conſidered, as no 
other than a common ſubject of che land to which he 
is ſent; as one, merely enjoying the protection of 
lach laws as prevail, which in many caſes may be no 
protection at all. Hence, the peculiar ſacredneſs 
which the laws of the world have thrown about the 
perſons of Ambaſſadors ; and the indul gencies above 
all other men, within the ſame community, which, 
from the moſt antient times, they have been ſuffer. 
ed to enjoy. 


Of this we have examples ! in the oldeſt hiſtorics, 
and in almoſt all codes of law; and among the reſt, 
an eminent one 1n the Jewiſh ory, where David's 
meſſengers to Hanan King of the Ammonites, being 
treated with coniempt and inſulted by that prince, 
— whom they were ſent to conſole on the lots of his 
" Father, it was the cauſe of dreadful war between the 
pations, in which ſeven and forty thouſand of the 


Ammonites 


— 
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Ammonites were deſtroyed. * So alſo the great 
rage expreſſed by Xerxes againſt Athens, which end- 
ed in the entire deſtruction of that city in the Perſian 
invaſion, was ſaid to be owing to their violence 
towards his Ambaſſadors though - coming with an 
hoſtile meſſage. The ſack of Rome by Brennus ; of 
Corinth by the Romans, and of Philomela by FRRDR· 
RICK BARBAROSSA in the thirteenth century, was 
the conſequence of the ſame ſort of conduct. Hence, 
alſo, thoſe various marked paſſages in the Digeſt, 
and the works of different Roman lawyers, which all 
tend, in the moſt explicit terms, to enforce this ne- 
ceſſary doctrine. The Arabians, the Chineſe, the 
Fins, and the Mexicans, are all found to unite in 
It, (/) nor is there ſcarce a point in morality more 
generally received; the exceptions to it being few 
in number, and chiefly to be found among the 
Turks, upon the reaſon for which we have already 
. . 1 
The caſes are indeed innumerable, in which the 
ſecurity of public Miniſters is peculiarly provided 
for above other men, and the rule ſeems to be, that 
every privilege ſhould be beſtowed upon them, 7he 
want of which would inter fer e with the purpoſes of the 
Embaſſy. (m) Thus, it ſeems univerſally agreed, that 
a public Miniſter and his Suite, ſhall always be ex- 
empt from every ſort of law proceſs in the nature of 
a civil action, from the juſt fear that their being liable 
to be ſo called upon, might perpetually engage their 
attention from matters of higher import to their na- 
tion. Nor is this the injuſtice, which at firſt it may 
be imagined, to the ſubjects of che country where 
they reſide; ſince, as their privileges in this reſpect 
are known, it is at their own peril that any one puts 
a confidence in them. () 


() t Chronicles, chap. 19. (1) See Vattel, 2. 284. 

() Bynkerſh. De For. Leg. e. 6. 

(2) Vide Grot. D. J. B. et P. 2. 18. 9. 10. 8 
| | 0 


THE SEVENTEENTH CENTURY. 299 
So univerſal is this exemption among the Euro- 
pean States, that where a particular conſtitution does 
not allow the Prince a diſcretionary power in theſe 
matters, the laws have generally taken it into their 
conſideration, and brought the country to a level 
with the univerſal Law of Nations upon the point. 
Thus, it being found in England in the beginning 
of this century, that there was no legal puniſhment 
for thoſe who violated the privileges of an Ambaſſa- 
dor; the 7th of Ann. c. 12. was paſſed, by which 
the matter was put out of doubt ; and whoever now 
dares to ſue out any proceſs againſt any public Mi. 
niſter, or his domeſtics, are deprived of their trial 
by jury, and if convicted of the ſame by the oath of 
one or more witneſſes, before the Lord Chancellor, 
and the two Chief Juſtices, or any two of them, 
e they are to be deemed violators of the Law of Na- 
tions, and diſturbers, of the public repole, and to 
ſuffer ſuch pains and penalties and corporal puniſh- 
ment, as the ſaid Lord Chancellor and Chief juſ- 
tices or any two of them ſhall judge fit to be im- 
poſed and inflicted.” Thus theſe magiſtrates, ac- 
cording to Blackſtone, have an unlimited power to 
proportion the puniſhment with the crime. (o) 

The occaſion of the Statute was .the well known 
arreſt of the Ruſſian Ambaſſador on the 21ſt July 
1708, who being upon the eve of his departure, and 
indebted to Thomas Morton, a laceman, and various 
other tradeſmen, they reſolved to arreſt him accord- 
ing to the ordinary forms of law. This was done 
with ſome circumſtances of aggravation, for the Am- 
baſſador, thinking himſelf attacked by Ruffians, de- 
tended himſelf, but was overpowered, and ill uſed 
by the Bailiffs, who carried him to a ſpunging-houſe, 
where he was detained till the Earl of Feverſham 
bailed him, He immediately complained to the 
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Queen of this violation of the Law of Nations, and 
the Count de Gallas and the Baron Spanheim, Ambaſ- 
ſadors of Sweden, and Pruſſia, together with ſeveral 
other foreign Miniſters, joined in the complaint. 
The Queen was indignant at the affront, and Morton, 
the attorney, and all who were concerned in the ar- 
reſt, to the number of feventeen, were committed 
to cuſtody, and ordered to be proſecuted with the 
utmoſt feverity of the law. Moſt of them were 
brought to trial, on an information of the Attorney 
General, and were found guilty of the fads, though 
the queſtion, how far thole facts were criminal, was 
reſerved to be argued before the Judges; which 
queſtion was never determined. (p) Mr. Boyle, the 
Secretary of State, writing to the Ambaſſador, 
ſpeaks of the attempt as“ deſperate and diſmal,” 
and the Privy Council were feveral times ſummoned 
to conſider of his ſatisfaction. (9g) As far as puniſh- 
ment, however, was concerned, none could be ob- 
tained, and the affronted Miniſter was forced to be 
content with his liberty, the reimburſement of his 
expences, and the enaction of a law, by which the 
above-mentioned proviſions were made in future. 


(r) Tue preamble, however, having merely ob- 


. ſerved, that the Mrſcouite Ambaſſador had been tak- 
en out of his coach by violence, in contempt of the 
protection granted by her Majeſty, without fakmg no- 
tice of the breach of the Law of Nations, © which 1 Is 
ſuperiour and antecedent to all municipal laws; 

the foreign 4 iniſters in London met again together, 


(>) Black. Comment. 1. 255. 
() '1indal. Contin. of Rap: 4. 103. fo). 


Mr. 444ifon, writing on this ſubject to Lord Manchefler 


at Venice, obſerves, © Your Lordſhip knows that the privileges 
„of Ambaſſadors are under very rtle regulation in England, 
and | believe that a bill will be promoted inthe next parliament 
for ſetting them upon a certain foot, &c. &c,” Colé's State 


Pap. 4.5 


2 n and 
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and procured the addition of theſe words, Con- 
e trary to the Law of Nations and in prejudice of 
the rights and privileges which Ambaſſadors, and 
other public Miniſters, authoriſed and received 
as ſuch, have at all times been thereby poſſeſed 
<« of, and which ought to be kept ſacred and inviola- 
ee ble. (s) With this Act of Parliament elegantly 
engroſſed, and an apology for not being able to pu- 
niſh the perſons of thoſe who had affronted his Mi- 
niſter, the Cz AR, who at firſt inſiſted upon their 
deaths, was at length induced to be content; and 
thus ended this delicate affair. We may obſerve 
upon it, however, that although it was thought ne- 
ceſſary toquaſh the proceedings againſt the Myſcovite 
by this expreſs act, yet nothing was abſolutely de- 
cided upon the old law of the land, as it might be 
ſuppoſed to relate to the validity of a proceſs againſt 
an Ambaſſador. All that was ſettled with certainty, 
was the impoſſibility to puniſh thoſe perſons who 
made the arreſt, and the nullity of ſuch arreſts in fu- 
ture. No precedent had been known by which ſuch 
detentions had been authoriſed, or even attempted ; 
and a queſtion therefore may not unfairly be raiſed, 
how far the law of England, even before this time, 
ever permitted what it calls in the Statute, “a Vio- 
6e lation of the Law of Natiors.” Comps, though 
he mentions not the puniſhment of their infraction, 
yet ſeems to hold that all proceſs againſt Ambaſſa- 
dors was void, even before the 7th Ann; ſince in 
laying down the law of Ambaſſadors, he quotes the 
opinion of Grotius, concerning their immunity, be- 
fore he comes to mention the ſtatute. (7) And it is 
therefore not improbable, that he thought that opt- 
nion was a part of the common law of England, al- 
though much elucidated and ſtrengthened by the ſta- 
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(„) Tindal, 4. 118. (5) Comyns Dig. Art. Amb. B. 
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law of England recognizes the rights of Ambaſſa- 
dors in their full extent, by immediately ſtopping all 
legal proceſs, ſued out through the ignorance or raſh- 
neſs of individuals, which may 1ntrench upon the 
immunities of a foreign Miniſter, or any of his train; 


* the more effeQually to enforce which,” he conti- 


nues, when violated through wantonneſs or inſo- 
“ Jence, it is declared by the ſtatute 7th Ann, &c. 
« Kc.“ Hence it ſhould appear, that in his opinion, 
the ſtatute did not create any new law, except as far 
as the puniſhment of the perſons violating the Law 


of Nations was concerned ; and that the reſt was 


merely declaratory of what the common law had al- 
ways been. (a) Whichever way this may be, in 


other times, probably, the violaters of the law 


would have been ſeverely puniſhed, even without 
ſuch a ſtatute, as may be collected from the following 


caſe. In the year 1627, one Hilip Weiſeman a Ger- 


man, who was a kind of Purveyor to foreigners in 
England, having bargained to defray the Ambaſſa- 
dor of Denmark's expences at a certain rate from 
Paris to London, made ſome unreaſonable demand 
upon him on his arrival at the latter place, and that, 
ſays Finet, © with much touch to his honour.” The 
Ambaſſador complained to the Lord Chamberlain, 
who acquainting the King, order was made for the 
Lord Preſident of the Council, the Lord Chamber- 
lain, and the Vice Chamberlain to © hear and deter- 
«© mine” the buſineſs. The cauſe was examined, 


and the following record and ſentence was the con- 


ſequence. . 

« Henry, Earle of Mancheſter, Preſident of the 
« Privy Councill of his Majeſty of Great Britain; 
„Philip, Earle of Montgomery, Great Chamber- 


e Jaine, and of the Councill of State to his ſaid Ma-. 
« jeſty, being Commiſſioners and Deputies for his 


(u) Comment. 4. 70. 
ee ſaid 
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A 


ſaid Majeſty to heare the proteftation which the 
Lord Ryſenbranck, Ambaſſador Extraordinary from 
his Majeſty of Denmark, ſhall make againſt Phr- 
&« lip Meiſeman, for certaine injuries and calumnies 
„ which he ſhould ſpeak and write againſt his per- 
* ſon, in prejudice of the honour of the King his 
* maſter, and of his own particular reputation; 
having by expreſs commandment from his Majeſ- 
* tie adjourned, and examined the foreſaid Philrp 


« 


* 


* 


Meiſeman, and having underſtood at the ſame time, 
« by confrontation, ſome of the domeſtiques of the 


« ſaid Lord Ambaſſador, and others; as alſo exa- 
«* mined his letter to the ſaid Lord Ambaſſador : we 
ce finde that the ſaid Phillip, without any reaſon or 
« cauſe, having received more monies than were 
agreed upon, according to his own confeſſion, 
« hath maliciouſly and 1mpudently blazed abroad, 
ce ſuch words and writings, without having regard 15 


ce the honour of the perſon who he preſents, or to his 


« own particular quality; Therefore we have inor- 
« dered that he be put in ſafe cuſtody, untill he give 
“ ſatisfaction to the foreſaid Ambaſſador, , he thinks 
&« it not fit to bring him before the King his maſter, io be 
ce puniſhed according io his demerit. In faith whereof 
ce we ligne this preſent inſtrument this 14th of April 
« 1627. Mancheſter — Monigomery Carleton.“ 

« The fellow,“ continues Finet, © perſiſting ſtu- 
borne and moſt averſe from ſubmiſſion, was after 
four or five days reſtraint in the houſe of a meſſen- 
ger, delivered by a warrant fromthe Lord Preſident, 
and the Lord Chamberlame, from the Meſſenger's 
hands to the Ambaſſadors; who, cauſeing him to be 
impriſoned in the counter, by virtue of the ſaid war- 
rant, which gave him prwer io diſpoſe of him, he was 


A 


upon the point of being ſent to Hamburg; but his 


ſtomach lefſening, and his ſubmiſſion made with ac- 
knowledgement of his guilt, both by word, and 
"I 


writing, 
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writing, he was at laſt jet at liberty. (x) And here 
we ſhall cloſe what we have to ſay concerning the 
exemption of Ambaſſadors from the cu juriſdiction 
of the country where they reſide. 


Concerning their exemption from the criminal ju- 


riſdiction, in caſe they violate either the poſitive 
laws of the land, or the general law of nature, much 
more is to be obſerved ; nor is there perhaps a ſub- 
ject of greater nicety, within the whole [cope of the 
law before us. 

Certainly it may at firſt ſtartle u us, to think that a 


human creature, a foreigner, a bad man, or a fool, 


ſhall have it in his power to come into our country, 
and be guilty of riot and diſorder, raiſe rebellion, 
or commit murder, and ſhall afterward ſet the arm 
of the law. at defiance, merely becauſe he is cloath- 
ed with a repreſentative capacity. It can never, it 
ſhould ſeem, be intended, by the cuſtom of nations, 
that inviolability ſhould extend ſo far; for in that 
caſe it would indeed be in the power of lewd Am- 
baſſadors, according to Lord Burleigh's expreſſion, 
( y) to attempt the life of Princes, and to plead pri- 
vilege from puniſhment, But neither the one nor 
the other is the intention of the Law of Nations, as 
we ſhall preſently ſee. 


The whole reaſoning upon this ſubject may receive 


much light from the general dectrine of inviolabili— 
ty, which may be reduced ſhortly to this; that al- 
though one of the firſt principles concernic 3 civil 
ſociety is, that every creature, within: the pile of a 
community, fhould, for the ſake of the common 
good, be amenable to its laws; yet that for the 
ſake of the ſame common good. caſes may and mult 


ariſe, which may form an excep ion to the general 


rule, and it may therefore ſometimes be permitted, 


that either one man, or an order of men, may be 


() Finet. Puntillos of For. Amb, in Eng. 204. () th. Suk 
deemed 
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deemed abſolutely exempt from all juriſdition what- 
ſoever, either for ever, or durante officio, according 
to the different forms of the conſtitution. 


This is eminently proved by the nature of the 


place of a Sovereign; the iaviolability of which is 


a part of its very being. By the place of a Sove- 
reign, I mean not any particular form of power, or 


any particular diviſion of it. I mean not a King, an 


Oligarchy, or a Democratic Council, or a mixture of 


all three. I mean, imply, that power in a State, 
which, according to the ſhape of its conſtitution, is, 
While it laſts, SuPpREME. It is evident that ſuch a 
power muſt be inviolable, or there would be a con- 


tradi ion of terms; and not only this, but a poſſibi- 
lity, every moment, of deſtroying, not merely the 
Government, but the Conſtitution; for no Conſtitu- 


tion can contain a proviſion for its own deſtruction. 

To be a little more particular on this ſubject, let 
us ſuppoſe the caſe of a Public Functionary, inveſted 
with the ſupreme exccutive power of a State, with- 
out appeal. It is clear that he muſt be inviolable, 
whatever breaches of the law he may commit; for 
if he is not ſo, he is liable to be tried ſomewhere, 


and that power which tries him muſt itſelf be ſu- 


preme above him; but he himſelf was ſuppoſed to 
be ſupreme, and the two are totally incompatible. 
It is very true that there are Fundionaries who may 
be, and have been made, amenable to particular tri- 
bunals in the State; but ſuch Functionaries are evi- 
dently not Sovereigus in the pure ſenſe of the word; 
and any objections therefore, founded upon this 
can have no force. It is allo very true, that the 
Conſtitution may be ſuch as to veſt the Sovereign 
power in the ſame hands, only for a certain time; in 
which caſe the Functionary may be tried for miſcon- 
duct, after he has laid down his office ; and this is the 
only remedy which a people can legitimately and for- 
mally have againſt a tyrannical ruler. But neither 

Vor. II. X can 
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can this apply to thoſe Sovereigns that are hereditary; 


nor does it at all impugn the idea of inviolability 
durante officio : For could either the hereditary, or 
the temporary. Sovereign, be deprived of his power, 
durante officio, and then made anſwerable; the whole 
abſurdity and incompatability of the two ideas 
_ wouldrevive; the Sovereignty, it is evident, would 
no longer exiſt ; that power which could have the 
right to 1 the Functionary of his ſtation, (let 
his crimes be what they would) being plainly above 
him. | 


This doctrine will prevade every part of the fub- 


jeR, and every caſe that can poſſibly be ſuppoſed ; 
nor is there any refinement, nor any invention which 
can get rid of it. It is a radical defect, if you will, 
incident to every ſcheme of Government, but it is a 


defect which it ſurpaſſes the limits of human under- 


ſtanding to cure. 8 
Under our own Conſtitution we have ſecured our- 
ſelves from any legal pretence in the Sovereign, to 
riſe above the laws; not only by the implied doc- 
trine of a compact between the King and the People, 
but by an actual compact, entered into and confirm- 
ed by a poſitive oath, to execute the laws. Now 
let us ſuppoſe, what 1s not the caſe, that it was al- 
lowable for the State to remove him from the throne, 
in caſe he broke his oath ; {till it would be impoſſi- 
ble to erect any Judge of the caſe wherein he had 
done ſo, without annihilating the idea of his inde- 
pendent Sovereignty. For the Judge, ſo conſtituted, 
would be more ſovereign than the Sovereign, which 


is abſurd; or if, for the ſake of getting rid of the 


contradiction of terms, we ſay that he would be 


more ſovereign than the FinRionary ; he would him- 


ſelf be the Sovereign of the land ; he would con- 
trol the controller; he would be the ſole Judge of the 
caſe when the King had broken his oath, and he 
could abuſe tbat power at pleaſure, ſince no check 

| over 
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over him could be ſuppoſed, without beginning again 
the ſame chain of difficulty, and ending again ex- 
actly where he had begun. . 

The French, in their conftitution of 1791, in 
which there is ſo much to praiſe and to condemn, 
endeavoured to fix a caſe of this kind, in which the 
attempts of an hereditary Sovereign might be legally 
puniſhed by dethronement.. They enacted, © That 
© if the King ſhould put himſelf at the head of an 
* army, againſt the nation, or would not oppoſe by 
* a formal act, any enterpriſe of the kind, which 
* was made in his name; or if, being out of the 
© kingdom, he did not return within a time appoint- 
c ed by the legiſlative body, which ſhould not be 
ce leſs than two months; in theſe three caſes, that 
* he ſhould be deemed to have abdicated the king- 
% dom.” (2) They did not, however, attempt to ſay 
expreſsly, with whom it lay, to declare, according 70 


8 


* 


law, that the abdication was made. And 60. ſuch 


legal declaration would be abſolutely neceſſary, to 


give legal authority to any proceedings which might 


be founded upon it; and even if we ſuppoſe, what 
is natural, that they meant the legiſlative power to 
make ſuch legal declaration; it is evident that the 
Legiſlative power, was thus the Execulive, for if it 
pronounced this abdication upon a falſe pretence, 
there was no power in the State to call it to account 
for it. gt 


But are we really then to ſuppoſe, that the Sove- 


reign of a ſtate is actually ſo omnipotent, as to be 
incapable of being reſiſted ? is he to be allowed to 
trample upon all the rights of thoſe whom he go- 
verns ; to ſet up power as right, and caprice as law? 
Or, if there are laws which he cannot alter, is he to 


(z) Vide. Art. 6 & 7.8. 1. Ch. 2. T. 3. of the Conſtitution 
Francoiſe, 1791. | 


X 2 be 
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be permitted to break them at pleaſure, and to find 
lecurity for every fort of crime? 
We anſwer, that as long as the Conſtitution is pre- 
ſerbed, we are left without remedy; for no legal 
remedy is it able to ſupply. If therefore, goaded by 
the inſults and injuries of a Monſter, we are driven 
beyond our patience ; our reſource is, not in the law, 
but a violation of it; not in the conſtitutional punith- 
ment, or riddance of the Tyrant, but in the abſolute 
illegal deſtruction of the Conſtitution itſelf; for ſuch 
is every ſucceſsful rebellion, and eveiy forcible 
change of the /ept/mate Sovereign. And hence, in 
caſe of failure in our reſiſtance, even to a Sovereign 
who endeavours to ſet himſelf above the laws, the 
conſequences muſt be upon our own heads; for no 
one can ſay, not merely that the law has not, but 
that it 0g/7 not to have the power to puniſh us. (a) 
The Revolution of Grea?-Britain in the laſt cen- 
tury, furniſhes inexhauſlible food for ſpeculation. I 
will venture one, which I do not remember to have 
ben. JAurs was equally the violator of bis com- 
pact with Englund and with Scotland; and he was 
ch iven away, by the ſame means from both coun- 
tries. In the fuüſt, however, the Con ſtitution was 
preſerved. In the laſt, it was abſolutely broken. 
Ia England, the throne was declared vacant, which 
was an actual fact; (however rebellious the means 
which procured it,) and the parliament did nothing 
more than exerciſe its conſtilulional functions of fillmg 
1p the vacancy. In Scotland, the Parliament did, 
what, according to us, it never could have the legal! 
pcteer of Coivg, when it declared that King James 
had forfezied his crown. A youthſul imagination, 
inſpired with a warm ſpirit of liberty, is apt to prefer 
(lr was this no doubt that made the veteran Sir John May- 
1 bid the Kevolution Parliament bersate, ſince they debated 


v il an hälter about their necks. 


5 thi 
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this boldneſs of Scotland! A more experienced 
mind, inſpired with an equal love of liberty, bur 
' tempered by an attention to the nature of laws, ob- 
ſerves with pleaſure the judgment of England . 

So much then for the inv iolability of Sovereign 


Powers, in order the better to demonſtrate the P-. 
bility of ſuch a privilege in the abſtract. In the fu- 


ture courſe of our ſubject, we ſhall have occaſion to 
obſerve, how this account of the nature of inviola- 
bility in general, will apply itſelf to that part of our 
enquiries which gave riſe to it. For having advane- 
ed fo far as to diſcover, that there actually are cafes 
in which an exemption from trial is neceſſary, and 
even unavoidable ; and having diſcuſſed the poſſibi- 
lity, or impoſſibility of /ega!ly getting rid of this ex- 


emption, and, moreover, what we are actually to 


think of the mode by which we may remove its 
preſſure; we ſhall have the leſs difficulty in examin- 
ing the nature and extent of that ſacreduels of per- 
ſon, which has been claimed and enjoyed by Amba/- 
fadors. | | | | 

This exemption from trial however, in a publi 
Miniſter, does not go fo far as that which. we have 
juſt been diſcuſſing in the cafe of Sovereigns. For 
the latter is abſolute, general, and entire; the for- 
mer is confined ſolely to exemption vm ide furiſcic- 
tion of thoſe tribunals which diftribute juftice 19 the cot n. 
try where he reſides. It is never pretended by the 
law of his privileges, that an Ambaſſador ſhall nor 
be tried at all; but merely that he ſhall not be tried 
by thoſe who receive him. Accordingly, it is held 
' that he ſhould be ſtripped of his functions, and ſent 


back to his Maſter with a requeſt for his puniſhment ; 


and if his Maſter refuſe, he makes the act his owr, 
and the nations are then in a ſtate of hoſtility toge- 
ther. Thus if an Ambaſlador even commit 1m der, 


or ſtir up rebellion at the Court where he reſides, the 


Court ſhall not take farther cognizance thereof, thay 
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to prevent greater miſchief; and, ſending him from 
the country, ſhall leave it to his own to do juſtice. 
This is founded on two reaſons : Firſt, becauſe 
the neceſſity for Embaſhes, demands the abſolute 
freedom of the Ambaſſador, in every caſe that can 
ariſe. Secondly, becauſe the Ambaſſador appears 
not in his own perſon, but repreſents that of another, 
and is allowed to be held to do ſo by the compact 
which receives him as Ambaſſador. (6) 

That his freedom ſhould be abſolute, even in the 
caſe of the moſt atrocious delinquency, will appear 
to any one who conſiders the nature of his functions, 
which would otherwiſe, not only be moſt dangerous 
to himſelf, but perpetually run the hazard of being 
annihilated, An Ambaſſador is, for the moſt part, 
conſtituted for the protection of the intereſts of his 
nation, in the very boſom of another nation, whoſe 
intereſts may be oppoſite, He is the mouth- piece of 
his own Government, and the poſſeſſor of its ſecrets; 
he 1s alſo the repreſentative of his Maſter, to all the 
ſubjects of his own nation who may happen to be in 
the country, and who may have extenſive property to 
protect, and diſtant intereſts to ſecure. It is hardly 
poſſible to conceive a ſituation of greater burthen 
and magnitude, or requiring greater real power, and 
yet ſo little ſupported, or rather ſo entirely deſtitute 

of defence, if he was not ſurrounded by bulwarks 
far ſtronger than thoſe which are the defence of com- 
mon perſons. If he truſted only to his own inno- 
cence for exemption from trouble, he would truſt 
ſolely to the ſenſe of juſtice of thoſe, under whoſe 


abſolute power he was daily living; and who, be- 


ſides, would have every temptation that can be urged 
to the human paſſions, to violate his ſecurity.—For 
as the power which could puniſh him if guilty, would 


(6) Grot. D. J. B. et F. 2. 18. 4, 5. Huberus De J. Civil 
L. 3. e. 12. 22, 24. „ 1 > F 
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of courſe have the right to accuſe him, whether 
guilty or not, caſes might be perpetually happening, 
or might be continually feigned, in which he might 
be brought to trial, although he were innocent. And 
thus, the buſineſs of the Embaſſy might be ſtopped, 
the perſon of the Miniſter humbled, his papers ſeiſed 
and inſpected, and his whole ſecrets diſcovered, un- 
der pretence of a formal proceſs, which in the end, it 
might prove, he had never deſerved. But being thus, 
not in the ſituation of an ordinary perſon who truſts to 
his little conſequence for an eſcape from the jealouſy of 
the State, he has a natural right, it ſhould ſeem, to 
greater protection. In all ſchemes of penal law, the 
eaſe with which a crime may be committed, and the 
greater temptations which are held out for ſuch com- 
miſſion, are deemed fair reaſons for a greater ſeverity 
of puniſhment to prevent it. But as a nation cannot 
be puniſhed itſelf, By any judicial proceſs, aud the 


Ambaſſador is therefore deprived of this ſupport to 


his ſecurity, the world has done wiſely, in cutting 
off all poſſibility of temptation at all, by exempting 


him from all juriſdiction whatſoever. in the country 


where he reſides, even at the' hazard of allowing 
him for @ ſbort time to do wrong. Nor is it of con- 
ſequence to conſider whether this wrong be againſt 
the municipal and poſitive laws of the State, (as the 
crime of coining,) or againſt the general law of na- 
ture and nations, (as murder). (c) I ſay for a ſhori 
time, becauſe, as it is allowed that a Miniſter who 
has really offended the laws, may be ſent home by 
force, and his puniſhment even demanded, 1t 1s not 
probable that a violent man who had once offended, 
would ever be allowed to repeat the offence, Ard 


thus even in the event of a crime, this is one of 


() Unde ſequitur; quod non modo in mere civilibus, ut aliqui 
volunt, ſed ne quidem in his que ſunt Faris nature of Centinm 


delictis, peenæ ſint ſubjecti. Huber. De J. Civ. 3- 18. 19. 
thoſe 
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thoſe caſes, in which the intereſt of the world is 


more benefited by its exemption from puniſhment, - 


than it is hurt by ſuffering the law to be broken with 
impunity. It is ſuffering an evil, but it is ſuffer- 
ing it for the ſake of a greater good. (4) #1 
That this is the Law of Nations as founded upon 
reaſon, is the opinion of Grohus, who ſeems to have 
been the firſt who ſtarted it with precifion ; of Mie- 
quef:rt ; (ey of much; (F) of Huber; (g) of Bynker- 
| ſroek ; (h) and of Vattel ; (i) names which ftand high- 
eſt among the Juriſts of the world. It was, how- 
ever, warmly conteſted in Europe, and for a long 
time divided the Civilians, who, as we ſhall have 
occaſion to point out in another Chapter, had not 
yet fallen upon the true method of coming at the 
Law of Nations. In truth they had not yet ſhaken 
off the trammels of the Roman law, and number- 
leſs difficulties, vere therefore ſrarted from the Digeſt, 
concerning the word Legatus, the only one known in 
Latin for Ambaſſador. For they did not recollect 
immediately, that it admitted of two interpretations, 
namely, an Ambaflador from one independent State 
to another; and a Depuiy from a dependant province 
to the Court of Rome; and hence the ſource of 
much of the conteſt concerning this opinion. By 
degrees, however, this error was diſcovered, the 


(4) Adde quod ſecuritas Legatorum, utilitati quæ ex pœna elt 
preponderat. Grot. D. J. B. et P. 2. 18. 4, 5. | 

(e) De VAmbaſſad, paſſim. Wicquetort compoſed his work 
expreſsly io prove the point, ſmarting under the puniſhment, 
which being Minifter of Lunenburg at the Hague, he had re- 
ceived from the States, in whoſe fervice he allo was, and u 
ſecrets he had betrayed. e 

(7) Solutio Quæſt. De Leg. del. Jud. comp. 

(2) De Jur. Civ. 3. 12. | RS 

(i) Le Foro Legaiorun ., 17, 18, 19. 


(7) ; FA 2. 8. 94, 55 6. 


1. ; in 
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practice 
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practice of nations was appealed to, and the] 
gradually came to adopt it as ſound. (+) 
Concerning this practice, as it is to be found in the 
caſes upon the records of Europe, we now proceed 
to enquire. Theſe, as it may be imagined upon 
almoſt any point where ſo much is left to diſcretion, 
and where a common court of judicature is whol!: 
unknown, will naturally vary, or at leaſt be capable 
of different interpretations. More particularly, as 
we have ſeen what were the opinions of the Engliſh 
Civilians in the middle of the fixteenth century, it 
may be ſuppoſed that the carlter cafes will militate 
againſt the doctrine juſt recited. It happens how- 
ever, not only that the proceedings upon the point, 
have been uniform ſince the time of Gros, but J 
have not been able to find any caſe full enough in its 


uriſts 


circumſtances, to be of ſufficient authority, in which 


an offending Ambaſſador has been regularly tried by 
the laws of the land. Bynkerſhrek, who made this 
enquiry with great induſtry at the beginning of this 
century, could only diſcover four inſtances in which 
Ambaſſadors had ever been brought to puliſbnient 
at all ; and of thele four, three were attended with 
additional circumſtances, which took them out of 
the caſe. The fourth ſtands alone, nor from his 


manner of relating it, can we arrive at any of the 


ſa s; he obſerving ſimply, In Luſitania Legatus 
% quod adulterium comifiſſet, ultimo ſupplicio af- 
feftus.” (J) We are therefore left in the dark, whe- 


ther his death was the conſequence of pen violence 


or fair trial. Many Ambaſſadors indeed have been 


threatened, many chaſtiſed, many baniſhed, many 


have ſuffered violence; but every thing they have 
ſuffered has been more by way of prevention and 


(&) De Legatis ſummarum Poteſtatum varie noſtro tempore 

diſceptatum et obſervatum. Prævaluit tandem ſententia Grotii. 

Hub. Prælect. ap. Bynk. De For. Leg. | 
(!) De For. Leg, c. 17, | 


{elf 
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ſelf defence, than regular puniſhment; and none, 
that I have found, have been brought to open trial. 
In the year 1584, not long after the opinion de- 
livered in the Biſhop of Roſs's caſe, Mendoza, the 
Spaniſh Ambaſſador in England, having conſpired to 
introduce foreign troops, and dethrone the Queen, 
(m) it was a matter of difficulty how he ſhould be 
puniſhed. Had the Council thought the opinions of 
Lewis Dale, and the other Civilians good law, they 
probably would have acted upon them; for here was 
a caſe, preciſely ſimilar to that on which they had 
been conſulted. They however took the opinions of 
the celebrated Albericus Gentilis, then in England, 
and of Hottoman in France, who both aſſerted that 
an Ambaſſador, horgh a conſpirator, could not be 
put to death, but fhould be referred to his principal 
for puniſhment ; or, (according to Hottoman) ſent 
away by force out of the country. (2) In conſe- 
quence of this Mendoza was ſimply ordered to depart 
the realm, and a Commiſſioner ſent to Spain to prefer 
a complaint againſt him. (o) 
--. Three years afterwards there was a conſpiracy not 
only to dethrone the Queen, but to put her to death. 
The circumſtances are theſe. L'Aubeſpine, the 
French Ambaſſador, being wholly devoted to the 
Queen of Scots, endeavoured to procure the aſſaſſi- 
nation of ELIZABETH. For this purpoſe he tam- 
pered both by himſelf, and Secretary, with William 
$S!afford, a man about the Court. Stafford refuſed to 
be concerned in it himſelf, but recommended Moody, 
a noted ruffian, then in Newgate, to be the inſtru- 
ment. With this man conferences were held by 
Trappy and Cordalion, both of them Secretaries to 
L'Aubeſpine. It was propoled to take off the 
Queen by poiſon, or to blow her up by firing twenty 


(m) Camden, 296. () Zouch. Solut. Quzeſt. 130. 
{c) Camd. ub. ſup. So ig 


pounds 
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pounds weight of gunpowder under her bed. Nei- 
ther method was approved by Trappy, © who wiſh- 
ed for ſuch another reſolute fellow as had aſſaſſinated 
the Prince of Orange.” In this ſtate of the affair, 
Stafford revealed the plot. Trappy was arreſted, and 


both he and Stafford confeſſed the whole before the 


Council. The Ambaſſador was ſent for, but ſaid. 
* he would not hear any accuſation to the prejudice 
© of the privileges of Ambaſſadors.” When Staf- 
ford was brought in, however, he aſſented to his 
knowledge of the matter, but ſaid it was firſt pro- 
pounded by him. Szafford, on the contrary, pro- 
teſted on his ſalvation that the firſt he knew of 1t was 
from the Ambaſſador. Lord Burleigh then reproach- 
ed him with the deſign; yet never thought of ry:ng 
him. All that we can find 1s, that he bad him be- 
ware how he committed Treaſon any more ; that the 
Queen would not by puniſhing a bad Ambaſſador, 
- prejudice the good; and that he was not acquitted 
from the guilt of the offence, though he eſcaped the 
puniſhment. (p) In 1601, the Comie de Rochpor, 
being Ambaſſador from France to Spain, his ſervants 
had a quarrel with ſome Spaniards at Valladolid, in 
which two of the latter were lain, of whom alſo 


one was a prieſt. The Magiſtrates ſeized the crimi- 


nals with a view to ?ry them, but upon Rochpot's com- 
plaint, and retiring from Spain, they were delivered 
into the hands of the Pope, at Rome, and finally 
releaſed. () HENRY IV. of France, having given 
a promiſe of marriage to Mademoiſelle D' En?rapues, 
and afterwards marrying Mary de Medecis; the Spa- 
niſh Ambaſſador De Zuniga, after the birth of the 
Dauphin, plotted with the father of the lady, and the 
Comte D' Auvergne, to carry her off to Spain, toge- 


ther with her ſon by HENRY, whom they meant to 


(% Camden ad an. 1587. | 
(7) Winwoeod's Memorials, 1. 34 2. Mem. de Sully, 2. 73. Quto. 


conſider 
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conſider as the real Dauphin. The plot was diſco- 
vercd : D'Entragues and D*Auvergne were tried and 
impritoned ; but though the crime of the Ambaſſa- 
dor was manifeſt, the King would not ſuffer him to 
be purithed. (r)—T he Spaniards had before this, in 
time of fall peace, plotted with Merargues, Syndic 
of Provence, for the ſurpriſe of the city of Mar- 
ferilles. The affair was carried on by Merargues and 
Brunceau, Secretary of the Spaniſh Embaſſy, under 
whole garters a paper containing the particulars of the 
treaivn was diſcovered. Merargues was tried and 
put to death, but the Spaniſh Ambaſſador demanded 
Princecu as his Secretary, and under the protection 
of the Law of Nations; and the King, HENRY IV. 
v? conſulied the maſt able Juriſis at Haris, delivered 
him up with an order for him to depart the kingdom. 
(5)—la 1603 the Duc de Sully, then Marquis de Roſny, 
being Ambaſſador at London, one of his retinue 
quarrelled at a brothel with ſome Engliſh, one of 
whom he killed. The populace roſe, but were quiet- 
ed by the Lord Mayor, who demanded juſlice. Jul. 
_ rice however was not done by the Magiſtrate, but by 
Sully himſelf; who afſembled a council of Frenchmen, 
condemned the man to death, and not till then, de- 
livered him to the civil power. Jamzs J. pardoned 
bim, but no attempt was made to ry him by the 
Engliſh law, and Sully delivered him up ſolely for 
execution. U In 1618, Alphonſo de la Cueva, Mar- 
quis de Bedmar, Ambaſſador of Spain, contrived 
the famous conſpiracy againſt Venice. It is needleſs 
to go into the particulars of that celebrated plot. 
Sukfice it to ſay, that the t town was to be ſet on fire, 


(„) Wiequeſ. 1. 392. 1 57 10 Ib. 

(2) Mem. de Sull. 2. 191, 192. Another, and a very curious 
queltion, aroſe out of this caſe; the French contending, that, al- 
though JAuxs might remit the execution of the man in England . 


yet, being a Frenchman, and judged by his gin tribural, he 
could not grant him a pardon. | 


the 
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| the citizens and nobles murdered, and the Govern- 
ment overturned, The facts were proved againſt 
Bedmar; arms and fireworks were found in his houſe, 
and letters concerning their application. But though 
the populace endeavoured to deſtroy him, the ſenate 
protected him from violence, and contented them- 
ſelves with ſending him to Milan, and requeſting the 
King of Spain to recal him. () In the reign of King 
Jauxks I. of England, the Spaniſh Ambaſſadors 
Ino yoſa and Channa, endeavoured to breed a diſtur- 
bance in the country, by informing the King that the 
Duke of Buck:ngham meant to impriſon him by means 
of the Parliament, and to transfer the regal authority 
to the Priace of Wales. Both the Court and the Par- 
lament deemed this a ſcandalous libel, but knew not 
how to proceed with the Ambailadors.—Sir Robert 
| Cotton, who was conſulted, wrote a tract called © A 
«© Relation of the Proceedings againſt Ambaſſadors 
© who had miſcarried themſelves,” in which he aſ- 
ſerts © that an Ambaſſador, repreſenting the perſon of 
a Sovereign Prince, he is by the Law of Nations ex- 
empt from Regale Tryale ; that all actions of one 


ſo qualified, are made the act of his N until he 


diſavow them; and that the injuries of one abſolute 
Prince to another, is Fadtum Hoſtililutis, not Treaſon, 
ſo much doth public conveniency prevail againſt a 
particular miſchief:“ He then ſtates various examples 
of Ambaſſadors who have had violence put upon 
them by way of prevention, rather than puniſhment ; 
none of them even amounting even to a deſign tot 

them; and then recommends that ſome of the chief 
Secretaries ſhould wait upon the Ambaſſador of Spain, 
and by way of advice, deſire him to keep his houſe, 
for fear of the people; that the Prince of Wales and 
Duke of Buckingham ſhould complain of the calumny 
in Parliament; that 50% Houſes ſhould, in conſe- 


(.) St. Real. Conjur. des Eſp. Contr, Ven. 
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quence, wait upon the Ambaſſador, to requeſt to 
know the authors of it, in order to try them legally in 
Parliament; that if he refuſed, he ſhould then be 
confined to his houſe, and a formal complaint ſent 
againſt him to the King of Spain, requiring ſuch 7uſ. 
_ tice to be done upon him, as by the Leagues of amity and 
the Law of Nations is uſual: If the King refuſed, it 
would then be © Tranſactio Criminis upon himſelf, 

and an abſolution of all amity, amountmg to no 
e leſs than war denounced.” (w) This was the opi- 
nion of the Engliſh Court, complaint was made to 
the King of Spain, and the Ambaſſador allowed to 
depart, but without the uſual preſents. (x) -In 1657, 
a domeſtic of Monſieur de Thou, Ambaſſador of 
France at the Hague, endeavouring to commit vio- 
lence upon a woman in the ſtreets, he was detected 
by the patrol and carried to the guard houſe, in order 
To be delivered to the civil tritunal. He was, however, 
demanded by De Thou, of the Deputies of Holland, 
as a privileged perſon, and reſtored to the municipal 
power to receive juſtice from the hands of his Maſ- 
ter. (y)—In 1666, a hunting party being made by 
the Court at Vienna, a gentleman 1n the ſuite of the 
Spaniſh Ambaſſador, endeavoured to preſs into a 
place reſerved for the nobility, and was ſtopped by 
the Count de Kevenhuller, who being treated with 
1mpertinence, gave him ſeveral ſtrokes with a cane. 
The affront produced a ſerious affray ſome days after- 
wards, the Ambaſſador's train 1n revenge ſetting up- 
on the Count in his coach, firing into it with piſtols, 
and piercing it with ſwords, by which the coachman 
was wounded, and the Count ſcarce able to fave him- 
ſelf. The guard arriving, the Spaniards retreated 
to the Hotel de Ville, where they defended them- 
ſelves till two were diſabled, and then yielded. 


(w) Cotton's Remains. (x) Wicquef. 1. 393. 
(3) Aitzem. L. 27. ap. Bynkerſh. De For. Leg. c. 20. 
The 
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The Ambaſſador flew to ſupport his domeſtics, and 
_ endeavoured to force the Hotel de Ville where they were 
impriſoned, but failing, went to Court to demand 

reparation, which he did in ſuch inſulting terms, that 
he was himſelf put into confinement. In the end, 
inſtead of the puniſhment of the Spaniards, who had 
been guilty of the greateſt outrage, a compromiſe 
was made. The Ambafſador made excuſes for his 
own paſhon towards the Emperor, for which he and 
his domeſtics were releaſed, and the Count de Ke- 
venhuller declared upon his honour that he did not 

know that the perſon whom he originally ſtruck had 
_ belonged to the Embaſſy. (z)—In 1654, M. De Baſs, 
Miniſter from France to Cromwell, was accuſed of a 
conſpiracy againſt his life. The Council endeavour- 
ed to make him undergo examination, but he refuſed, 
ſaying, © that although he would communicate with 


cc 
cc 


cc 


ſubmit to interrogatories before a judge; for be- 
c ing a public Miniſter, he would by ſo doing offend 
c he was accountable for his actions.“ The Coun- 
cil retired to conſult what was to be done with him, 
and he perſiſting in his reſuſal to anſwer, they con- 
tented themſelves with ordering him to depart the 
country in four and twenty hours. (a) In the reign 
of CHAT LES II. the Spanyjh Ambaſſador, enraged ar 
the approaching match with Tortugal, endeavoured 
to ralle a ſedition in the army, and the people, by 
ſcattering inflammatory papers among them; at 
which the King was fo incenſed, that he ordered him 
to depart the realm, and told him that he would {end 
a complaint to his Maſter, © from whom he would 


expect that juſtice ſhould be done him.” () Even 


(s) Mem. Touch. les. Ambaſſ. 337. 
(a) Thurloe's State Pap. 2. 351, 437. Wicgquef. 1. 396. 
(%) Lord Clarendon's Life, go. | 


Cromwell perſonally, and prove to him that he 
was not privy to the deſign; yet he would not 


againſt the dignity of his Maſter, to whom alone 


the 


— 
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the Turks have ſometimes acknowledged the doctrine 
we are diſcuſſing.— In 1646, the Ambaſſador at 


Conflantinople, was ſummoned by the merchants be- 


fore the Divan to anſwer ſome complaints. The Am- 
baſſador repreſenting his privilege, the Grand Vizir 
ſaid, © he was aware that it was a thing unheard of 
«< to ſummon an Ambaſſador before the Divan, which 
« would deftroy the rights of Ambaſſadors, and the 
« Law of Nations.” 
arreſted and ſent home, but that being ſolely owing 
to the revolution in England, and the arrival of a 
new Miniſter, has nothing to do with the point. (c) 

And thus we have quoted a variety of examples 
which are in point to prove the principles we have 


adopted. They contain a number of poſitive, and 


ſome of them very ſerious breaches of the law of the 
country where the Ambaſſadors have reſided, yet 
ſhew the fulleſt exemption from the power of the ci- 
vil tribunal. Some authors; indeed, have allowed 
that they are exempt from anſwering for breaches of 


the municipal law, which they call © Malum prohi- 


bitum;” but infiſt that nothing can prevent them from 
being reſponſible for crimes againft the law of na- 
tions, which are mala per ſe. Thus, ſays Lord Coke, 
If a foreign Ambaſſador, being prorex, commit- 
ce teth here, any crime, which is contra jus gentium, 
« as freaſon, felony, adultery, or any other crime, 


© which is againſt the Law of Nations, he /oſ#th the 


ce grivilege and dignity.of an Ambaſſador, as unwor- 


e thy of ſo high a place; and may be puniſhed here, 


te as any other private alien, and not 10 be remanded 


& 79 his Sovereigne but of courieſie. And fo of con- 
<« tracts, that be good, jure genlium; he muſt an- 


c {wer here. But if any thing be ma/um prohubitum, 


e by an act of Parliament, private law, or cuſtom 


© of this Realm, which is cot malum ia ſe, pure gen- 


(e) Wicquef, 1. 398. Ry; 
ce Hum 


It is true, he was afterwards 


r 
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num, nor contra jus gentium; an Ambaſſador re- ” 
* ſiding here ſhall aof be bound by any of them.” (d) = 
This opinion, of Coke, is quoted, and reaſoned 
upon as clear law, many years afterwards, when — nl 
more accurate doctrines had been broached, by Mol. | j 1 

Joy, treating of the Law of Nations; (e and by Co- 
myns treating of the Law of England, who gives it 
full place in his digeſt. ) With ſubmiſſion, how- 

ever, to my Lord Coke, it appears to me that he has 
not in theſe ſentiments taken a very clear view of the 
ſubject. Treaſon, at leaſt, which is a poſiliue crime 
againſt the Municipal Conſtitutions of a State, and 
modified by the law of the land, cannot well be cal- 
led a crime againſt the Law of Nations: And hence 
the opinion of Hale, as far as treaſon by the law of 
England is concerned, is in direct oppoſition to that 
of Coke and Comyns; he contending, that if an Am- 

baſſador even ſtab or poiſon the King, and death 
does not enſue (than which nothing can be clearer 
proof of treaſon, if it were the cale of à ſubject) 
though he agrees he may be puniſhed, yet it ſhall be 
only as an enemy, not as a ſubject. (g) Hale, indeed, 
affirms with them, that by the law of England, he 


may be tried for o/her crimes, which are alſo again. '% 
the Law of Nations, ſuch as murder; and that opt- | » 
nion we ſhall preſenily have occaſion to examine. 1 
In the mean time we obſerve, that the authorities of x. 


the Civilians quoted, whether they relate to the law 
of England, or of other countries, go to the moft i 
complete and general exemption, let what will be / 
the crime committed; and the cafes cited to ſupport 
thoſe authorities, contain ſtrong inſtances of zreaſor:, 
felony, and even murder itſelf. 


„ 75) 4th Iuftit. 153. (% De Jur.. I tarit. 130. 
(f) Comyns Dig. Art. Ambaff. 
(g) Hales Pl. of the Cr. 1. 97. 
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There is, however, one caſe on the records of 
Europe, which ſeems to militate againſt the doctrine 
in queſtion, and which we ſhould be unjuſt to our 
ſubje& if we did not examine. It is that of Don 
Pantaleon Sa, brother to the Portugueſe Ambaſſador 
in England, in the time of Cromwell, who was in- 

diced, tried, found guilty, and executed for an atro- 
cious murder. 


Of this caſe I ſhall firſt relate the facts, and after- 


wards the opinions upon it which many lawyers and 
Civilians have entertained. On the firſt of Novem- 
ber, 1653, Sa, and two others of the Embaſſy, talk. 
ing of ſome matters in the new Exchange, were ſet 
right as to a fact by one Colonel Gerhard. One of 
them gave him the lye, and a ſcuffle enſued, in which 
Gerhard was ſeverely wounded, and would have 
been killed, had it not been for another gentleman, 
who drew in his defence. The Portugueſe reſolved 
upon revenge, and a more atrocious or deliberate 
ſcheme could not be deviſed. They came on the 
next night, to the number of fifty, to the new Ex- 


change, armed with ſwords, piſtols, and coats of 


mail and attended by two or three coaches with am- 
munition, conſiſting of hand grenadoes, bottles, and 


little barrels of powder, and bullets. Their ſcheme 


ſeems to have been, to have murdered every one 
promiſcuouſſy; being ſaid to have put every one to 
flight; and to have piſtoled, cut, and wounded many! 
In this fituation, a Mr. Greenaway coming to lee 
what was the matter, they ſhot him through the 
head, and wounded Colonel Mayo, and Meſſrs. 
Howard and Carter, who were paſling by. It was 
not till this time that the horſe-guards came and took 
ſeveral of them to priſon, the reſt retiring home firing 
at the guards. The Ambaſſador was afterwards re- 


quired to deliver up others of the delinquents, which 


he complied with, and his brother was among them. 
He interceded for his brother, but Cromꝛeell reſolved, 


if | 


With, 
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if he could, to try him by the Law of the Land. (I) 
He, therefore, conſulted the moſt eminent of the 
profeſſors of the civil law, to ſettle how ſuch a barba- 
rous murder might be puniſhed. But theſe, diſa- 
greeing among themſelves, he left the deciſion of the 
affair to a court of delegates, confiſting of the Chief 
Juſtice, and two other Judges, three Noblemen, and 
three Doctors of the Civil Law. Before theſe, Sa 
was examined. At firſt he was ſuppoſed to be a col- 
league in the Embaſſy, and he vaunted himſelf that 
he was the King's Ambaſſador, © and ſubje& to the 
Juriſdiction of no one elſe,” He was made, howe- 
ver, to produce his credentials, by which, all that 
could be proved was, that the King intended in a little 
time to recal his brother, and to give him a commiſ- 
ſion to manage his affairs in England. This being 
judged inſufficient to prove him an Ambaſſador, he 
was, without any farther regard to the privilege of 
khat character, ordered, as well as all the reſt, to plead 
to the indictment. 1 

Such is the accurate ſtatement of the affair till it 
came to a Jury, as it appears from the account of 
Zouch, a Civilian of eminence, and himſelf a dele. 
gate in the cauſe ; (i) and I have been thus particular 
in theſe preliminary ſteps of it, in order the better to 
aſcertain what was the real opinion of the Engliſh 
lawyers upon the main point in queſtion. For I think 
it is evident, from this account of the matter, (and 
one of more authority can hardly be met with), that 
had Sa been actually Ambaſſadir, inſtead of forming 
part of the ſuite, the proceed ings againſt him would 
have been the ſame. with thoſe in the cafes cited 
above, All, therefore, that can fairly be drawn 


(2) This account is taken from Lord Somers Tracts, 10. 63. 
et inf. Is | os 
(i) Vide Zouch. Solut. Queſtionis. de Leg, delinq. Jud. Com- 
pet. in præf. Sa was tried by a ſury under a Commiition of 
Oyer and Terminer, Hale Pl. of the Cr. 1. 99. 
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from is precedent, as ſo the deciſion of the then. exiſt- 
ing law of England is, that the ſuite of an Ambaſſador, 
if they committed murder, were liable to be tried 
for it by the Courts of the Country. Zouch aſſerts 
expreſsly, that his own opinion upon the main queſ- 
tion, founded upon Grolius, and the beſt authors 
agreed with them as to the exemption of Ambaſſa- 
dors themſelves; and it ſhould appear, from his So- 


lutio Queſtionis, that if Sa could have proved that 


he was an actual Ambaſſador, his plea before the de- 
legates would have been allowed. In the courſe oi 
his work alſo, he examines the Biſhop of Roſs's caſe, 
and the opinions of the Engliſh Civilians upon it, fo 
often cited, and blames thoſe opinions in the moſt 
- unequivocal terms. It is true, it ought to be obſerv- 
ed, that he differs from Grotius in his opinion, on the 
immunity of the ſuite, but as that point is not now be- 
fore us, I ſhall not, by endea voui ing to fettle it, in- 
terrupt the courſe of the preſent reaſoning. 


An attention to the particulars of this nice caſe, as 


thus recorded, will probably lead us to review the 
opinions upon it, entertained by men of the very firſt 
authority in the law of England, with confiderabie 
caution ; though it is not but with extreme diffidence 


that we venture at any thing like an examination of 
the ſentiments of Hale and Fofler, Neverthelels, 


ſupported as we are by ſuch a number of clear caſes 


demonſtrative of the Law of Nations on the other 


fide; and more particularly by this account of the 
circumſtances of Ss caſe, the only one on which 
Hale has relied; we cannot help ſuſpending our judg- 
ment, notwithſtanding the opinions of thoſe great 
men. Lord Hale, in that part of his work which 
treats of the proceedings authorized by the law of 
England againſt Ambaſſadors, reſts the whole upon 
caſes. Upon theſe caſes it is, that he relies for au- 


| thority in ſaying that an Ambaſſador committing J 


treaſon can only be treated as an enemy, and not 
| | tried 


— a 
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tried as a ſubject. Upon this one caſe (of Sa) alſo 
it is, that he founds his poſition, © That if the Am- 
* baſſador, or his aſſociates, commit any other ca- 
e pital offence, as rape, murder, or theft, they may 
© be proceeded againſt by indictment in the ordinary 
* courſe of juſtice, as other aliens committing like 
offences.“ (k) 3 
But if we are right in what we have ſhewn to be 
the true extent of the precedent of Sa; though it 
may apply to the afſoczates of an Ambaſſador, iy can- 
not apply to the Ambaſſador himſelf. For authority 
C9 him for rape, or theft, Hale quotes no caſe at 
Ml” 

Fofter, in one ſenſe, goes not ſo far, in ancther 
goes farther than Hale, in the deduction of his opi- 
nion. He goes not ſo far, inaſmuch as be does not 
quote a particular caſe as the ground of an opinion, 
which it will not warrant in all its extent. He goes 
farther, in reſting his ſentiments upon genęral reaſon- 
ing, drawn from the abſtract ſubject, which never 
can be preciſe or fixed enough, if deſtitute of cafes, 
to ſay what is and what 18 not the municipal law. 
But for murder,” ſays he, and other offences of 
great enormity, which are againſt the light of na- 
* ture, and the fundamental laws of all ſociety, the 
.< perſons mentioned in this ſection, are certainly 
ce liable to anſwer in the ordinary courſe of Juſtice, 
e as other perſons offendin? in the like manner are. For 
* though they may be thought not to owe allegi- 
ce ance to the Sovereign, and lo to be jncapable of 
* committing hrgh-treaſorn, yet they are to be conſi- 
« dered as members of ſociety, and conſequently 


La) 


ev 


© bound by that eternal univerſal law, by which 


c all civil ſocieties are united and kept together.“ 


(1) 


(&) Pleas of the Crown. 1. 99. 
(1) Foſter's Crown Law, 188. 
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This reaſoning, if conſidered merely in the ab. 
ſtract, and applied to a ſubject which was, Res Inte- 
gra, is excellent. As applied to municipal conſtitu- 
tions, or even to the Law of Nations, as far as cuſ- 
tom is concerned, it can prove nothing. For though 
no one can deny its ſoundneſs as a general rule, yet 
he ſhews no cauſe why exceptions may not be made 

to it, even for the purpoſe, namely, the benefit of 
ſociety, which is the very foundation of its ſoundneſs. 
That there may be cafes, in which perſons offending 
againſt the light of nature, may, and ought to be ſuf- 
fered to be exempt from trial, we have already en- 
dea voured to ſhew in treating of the inviolability of 
Sovereigns ; but this reaſoning would apply equally 
well, F it was ſuppoſed to be univerſal, againſt the 
immunity of Sovereigns themſelves ; © for they alſo 
are members of ſociety, and conſequently bound 
by that eternal univerſal law by which all civil focie- 
ties are united and kept together.” Tf therefore it 
be ſaid, without any ſtatute quoted, or any caſe re- 
cited, that an Ambaſſador may be tried in this coun- 
try for murder, ſolely becauſe it is a crime againſt the 
light of nature, and the law of the land puniſhes 
murder in other foreigners ; with equal truth it ought 
to be ſaid, that the Sovereign may be tried for mur- 
der, which he cannot be. From any thing therefore, 
which Foſter has laid down concerning this point, 
there is nothing in it which appears ſo univerſally 
binding, as to preclude ali exception; and that the 
_ caſe of an Ambaſſador committing murder was not an 
exception, ſhould have been proved by caſes, which 
Foſter has not endeavoured to ſhew. Whereas, 
there are againſt him both reaſon and caſes, which 
we have ſhewn, and we may perhaps therefore be not 
far wrong in conſidering thele tenets, 7obe not ſufficient- 
ly made out as forming part of the law of England. (m) 
(m) Blackſtone, mentioning this doctrine of Her, obſerves 
that formerly it was upheld both by our common N ard 
| s | : C1VLIANSe 
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The great difficulty ſeems to be, in being able to 
reconcile how it can be poſſible for a man, guilty 
of ſo atrocious a crime as murder, to be exempt from 
trial. This, however, is not actually the queſtion. 
It is, ſimply, why he ſhould be exempt from trial 22 
the country where he commits the murder. For it is fo 
far from being pretendedthat he ſhould be /ecure from 
puniſhment, that it is inſiſted he ſhould be ſent home 
to be tried by his own laws; and in caſes of crimes 
really againſt the light of nature, they would natural- 
ly provide for his trial, as well as thoſe of thecountry 
where he committed the crime. Probably it may be 
urged, that his own maſter could have no cognizance 


of the affair, the murder having been committed 047 


of his juriſdiction. In anſwer to this we may obſerve, 


rſt, that this will depend upon the particular conſti- 


tution of bis own country; ſecondly, that the Sove- 
reign having juriſdiction in the country where the crime 
was perpetrated, waves his right to try him, in fa- 
vour of his own Sovereign, and even demands that 


trial as a matter of juſtice; thirdly, that whatever 


may be the conſtitution of his own country, with 


reſpect to its juriſdiction over common ſubjects abroad, 


vet Ambaſſadors never loſe their ſubjection to their 
own courts of juſtice at home, during their tempora- 
ry abſence ; the whole of our reaſoning being found- 
ed on this very circumſtance, that they are allowed 
to be conſidered as i enjoying the protection of 
their own community, though dwelling within the 


boſom of another. And hence the children of an 


civilians. He, however, quotes only common lawyers—Bul- 


ſtrode, Rolle, Coke and Foſter. The only civilians were pro- 
bably the five mentioned by Camden in the caſe of the Biſhop of 


Roſs, whoſe authority as we have ſcen was impugned by £9::/ 
in the next century. At any rate, Blackſtone confiders it as Old 


Law, and concludes that whatever may formerly have been the 


practice, this country, as well as the reſt of Europe, ſeem, for a 
century paſt, 1 have purſued the opinion of Grotius. Comment. 


1. 25 37 2 54 
| Ambaſſador, 
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Ambaſſador, born during the embaſſy abroad, are 
allowed all the ſame rights which birch place could 
give them at bome; and an Ambaſſador himſelf is 
ſuppoſed to enter upon all advantages that may have 
occurred to him while abſent, without the interven- 
tion of the right of poſtliminium. It is therefore, 
by no means the intention of the law of nations, to 
confer A perfect indemnity upon an Ambaſſador com- 
mitting a crime which is malum per ſe; but only to 
exempt him, pro lempore, from trial. 

And thus we have endeavoured to examine this 

difficult ſubject, and to ſettle in particular, all the 
various interpretations which the caſe of Don Panta- 
Jeon Sa, is fairly capable of receiving. The reſult is, 
that however it may militate againſt the exemption 
from trial in the ite; ; yet it proves nothing, ket 
one way or the other, if fairly attended to, with ref- 
pect to the Ambaſſador himſelf. 
' Of all the other cafes in which violent hands 
have been laid upon an Ambaſſador, (and there are 
many of them ſcattered up and down the various hif- 
tories,) not one amounts to A regular trial ; but they 
are either the conſequence of ſheer, undeſerved vio- 
lence, or puriſhments via ile, for attempts 
againſt the ſafety of the State: (n) 

Much of what has been ſaid, will diſcover the 
true way, in which the reaſon and cuſtom of our 
anceſtors have thought 1 it right to proceed agaiuſt of. 
Lending Ambaſſadors; but as there may really be 
caſes, in which there is not actually time to prevent 
the exploſion of miſchief that may have been con- 
trived, unleſs the Government offended, takes upon 
itſelf to act, it has alway s been held lawful, Or ra- 
ther the neceſſity of the times has excuſed it in thoſe 
caſes, to interfere in a violent and forcible manner. 
Thus, in ſome caſes, Ambaffadors have been con- 


(2) Vide 888 De For. Leg. e. 18. ad. init. | 
VVV N Þ 1 95 . 5 fined 
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fined to their houſes; or beſet with guards ; or forci- 
bly ſent away; and, where the neceſſity is very ur- 
gent, they may even be put to death. But this has 
always been by way of ſelf defence, not of trial or 
puniſhment ; it has been, as it were, in open war, 
and as a declared enemy, authoriſed as ſuch by the 
aggreſſion of the Ambaſſador ; never as a power 
claiming a regular juriſdiction to bring him to trial. 
(o) It is exactly the ſame ſort of caſe which we be- 
fore contemplated, when we ſuppoſed an hereditary 
Sovereign, (who was therefore for ever inviolable 
as to law, under every crime he might commit, ) to 
become a monſter, and trample upon all the rights of 
the ſubject; in which caſe we held it allowable, 
(though allowable ſolely by the law of force, not of 
the conſtitution,) for the ſubject to deſtroy the tyrant 
if he could, without pretending to ſeize or to judge 
him, by any juridical proceſs. It may, indeed, be com- 
pared to the caſe of a private man, who, in a well 
regulated country, being fet upon by a thief or a _ 
murderer, it is allowable for him to reſiſt, and even 1 
to kill him; but if he overpower him, he never 0 
can bring him to trial before himſelf, but muſt deli- 1. 
ver him to the tribunals of the country. 
Of theſe various manners of proceeding, there 1 
are many examples, ſome of which may be found in 
the caſes already cited to prove the exemption from 
the municipal juriſdiction, aud moſt of them are ſet . 
forth at large in the writers we have ſo often cited. 
I ſhall therefore but mention one other, of modern 
date, and which happened 1n our own country. On 
the 29th of January, 1717, the Government of Eng- 
land having certain information of a conſpiracy to in- 
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(%) Sane oceidi poterit, non per modum ptenæ, fed per modum 
_ raturalis defenſionis. Grot. D. J. B. et P. 2. 18. 4. 7. So alſo, 


Huber. De Jur. Civ. 3. 12. 32, 33. Quin etiam, fi . facto A 
vim inferant, vi illis reſiſtitur, et fi cadant, jure cæſi intelli- » 
guptur. e 10 55 #4 


vade by 
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vade the country and dethrone the King, contrived 
dy Gytlenburg, the Ambaſſador of Sweden, at that 
time at peace with Great Britain; they ordered the 
arreſt of that miniſter, which was accordingly effect- 
ed. General Wade and Colonel Blakeney to whom 
the charge was entrufted, found him making up dif- 
patches, which they told him they had orders to 
feize; and they even infiſted upon ſearching his cabi- 
net, which, upon the refuſal of his Lady to deliver 
the keys, they actually broke open. Gyllenburg 
complained of theſe proceedings, as a direct breach 
of the Law of Nations, and ſome of the Foreign 
Miniſters at the Court of London expreſſed them- 
ſelves to the ſame effet; upon which the Secretaries 
of State, Methyen, and Stanhope, wrote circular let- 
ters to them, to aſſign reaſons for the arreſt, which 
ſatisfied them all except Monzleone, the Spaniſh Am- 
baſſador, who in his anfwer obſerved, that he was 
forry no other way could be fallen upon for preſerv- 
ing the peace of the kingdom, than that of the ar- 
reſt of a public Miniſter, and the feizure of his pa- 
pers, which are the repoſitories of his ſecrets, two 
facts which feemed ſenfibly tg wound the Law of Na- 
tions. () The obfervatioen, however, anſwers 1t- 
» felf; fince the confeſſion that there was 70 other way, 
roves that this extremity wasthe fimple conſequence 
of thofe univerſal laws, which ever will and muſt 
overcome all other; I mean legitimate neceſſity, 
and felfdefence. e 1 
Upon ſelf defence, however, a very grand queſti- 
on ariſes, namely, what ſhall conſtitute that fort of 
neceſſity which may authoriſe us to put a public Mi- 
niſter to death? Or, more particularly, how far in 
puniſhment we may proceed, according to the given 


(2) Tindal. Contin. of Rap. The proceedings againſt Gyl - 
lenburg are quoted by Bypkerſhoek to prove his opinion, De 
For. Leg. c. 18. | | | 


— 


circumſtances 
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_ circumſtances of the caſe ? This queſtion has former. 


ly called forth very ſerious diſcuſſions from the Ju- 


riſts, and ſome have gone fo far as to ay that an Am- 


baſſador may be put to death, becauſe while alive, 
even though baniſhed, it may be impoſſible to cruſh 
a conſpiracy which he may have left behind him. (9) 
I confeſs, however, that I think it not only difficult 


to treat of this ſuppoſed caſe ; but that all diſcuſſion 


whatſoever about a matter ſo vague, is dangerous 


and chimerical. It is to deſtroy the whole fabric 


concerning the immunity of Ambaſſadors which has 


been raiſed ; for although that immunity is aſſerted . 


in the moſt general terms, and in all caſes except 
that of neceſſity, (which can never be foreſeen !) yet 


we here ſee a let of predicaments, attempted to be 


laid down before hand, in which the immunity ſhall 
not have place. Ever to ſay before hand, what ſhall 
conſtitute the exact particulars of a caſe of neceſſity, 
is almoſt impoſſible : ſuch particulars are omitted 
out of every code of law, from the very impoſſibili- 
ty of foreſeeing them; for could they be foreſeen, 
they would no longer form the caſe of neceſſity, but 
be provided againſt by the law. On the ſubject be- 
fore us, there might be furniſhed a long lift of vary- 
ing opinions. One holds, that an Ambaſſador is to 
be puniſhed for crimes actually commilted, but not for 
thoſe which are merely projeded. Another, that 
although he is privileged, yet if he commit guilt, 

his privilege may be taken from him, and he may 
then be puniſhed. A ſophiſm which needs no com- 
ment. A third, that he is inviolable for crimes 
which are merely immoral, but not for crimes againit 
the ſtate ; that 1n the one caſe he muſt be ſent back to 
provided there is reaſon to expect that his maſter 
4 will not inflict it.” A fourth that he may be 


2 Barbeyrac. Not. 1. ad Bynk. For. Leg. c. 24. 
OY puniſhed, 


his maſter, in the other retained for puniſhment, . 


332 ROM THE-FIFTEENTH, TO 


puniſhed, © provided there is no great neceſſity to 
< eultivate the friendſhip of his Sovereign.” (7) 
All thts, it is obvious, is too vague to come under 
any thing like one certain rule or meaſure, and it 
would be vain to conſider it as any part of law. 
Much better therefore will it be to content ourſelves 
with the opinion of Van Bynkerſhoek upon the ſub- 
ject, that the only caſe in which we may fairly 270 
an Ambaſſador is when we really cannot ſave our- 
felves without ita caſe which he farther illuſtrates 
by fuppoſing this Miniſter himſelf to be armed 
againſt us and to die in open tumult. (s) ki 

So much then for the inviolabily of Ambaſſadors 
themſelves. The exemption of their fe, is a queſ- 
on not ſo generally decided. It is, however, to be 
found fully laid down in Grozzus, who upholds it in 
expreſs terms; (f) is followed by Wicqueſort, (u) 
Huber, (v) Bynkerſhock, (w) and Patel, (x) and is 
fupported by numerous caſes. Of thoſe that have 
been already cited, the cafes of the domeſtics of 
Roechpot, of Sully, of De Thau, and of the Spaniſh 
Ambaſſador at Vienna, are exactly in point; and 
hence therefore, when at the Congreſs at Nimeguen, 
in the laſt century, the afſemblage of fo many pri- 
vileged perſons as compoſed the trains of the Am- 
baſſadors might have been detrimental to the peace 
of the city, it was agreed by the Ambaſſadors them- 
felves, that they ſhould wave their right to protect 
their fervants, and the magiſtracy of the town was 
allowed, by conſent, to do juſtice among them. (9 
At the fame time the law of England ſeems to have 


(r) Vide Bynkerſh. De For. Leg. e. 24. | 
(s) Sed ſere ſemper res aliter ſalva eſſe poteſt, ſi non manu 
acat legatus, et tumultuaria cœde ſuccumbat. De. For. Leg. c. 


24. | 5 
9 D. J. B. et P. 2. 18. 7. ()] De VAmbaſs, 
(v) De Jur. Civ. 3. 12. 28. (50) De For. Leg. c. 20. 
{x) L. 4. S. 120. 0) Temps Mem. 167, 1679. 
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made an exception to it, in criminal matters, in the 
caſe of Sa, and the opinions of Hale; and I find one 
other ſtrong exception to it, in a revnarkable tran! ac- 
tion in Spain, in the fixteenth century. 
A criminal at Madrid in the time of Philip II. 
having eſcaped from Juſtice, took refuge in the houſe 
of the Venetian Ambaſſador, and was purſued by an 
officer, who was told from a window by the Ambaſ. 
ſador himfelf to enter the houſe, but who was imme 
diately ſet upon, ill- treated and driven away by the 
gentlemen and ſervauts of the embaſſy. The Officer 
complained to the Preſident of Cafizle, who took in- 


formation of the whole affair, and ordered the Pro- 


voſts to ſend and ſeize the delinquents. Hearing 
that they were to be reſiſted, the Provoſts, inſtead of 
ſeading, went themſelves, and upon entering, found 


the Ambaſſador armed with ſword and buckler, and 


the whole ſuite prepared to oppoſe them. They ne- 
vertheleſs withont violence, contrived to amuſe the 
perſon of the Ambailador, while their officers ſeized 
| ſeveral delinquenis, among whom was Pagoara one 


a4 


of the country. Badhara was condemned to be be- 
headed; ſeveral valets to be hanged ; and others to 


of his relations. Theſe were tried by the tribunals 


be flogged ; and the king wrote to the Republic of 


Venice, and to all other Chriſtian Powers, acquaint- 
ing them that his will and defire was, © that when 
«© his Ambaſſadors commited any crimes unworthy 
* of their ſtation, they ſhould be ſtripped of their 
* privileges and judged by the laws of the kingdom 

** where they reſided.“ (2) 

This caſe is as ſtrong as it is poſſi ble to be a gainſt 
the poſitions in queſtion. It is to be found in 4 ? ntho- 
1y Vera's Parfait Ambaſſadeur, and Vicguefrrt endea- 
vours to ſhake its authority by ſaying he never met 
with it in any other hiſtory. It is however alſo to 
be found in Wotiou's account of Chriſtendom, (a) 


(2) De Callieres Man de Negoc. 2. 29. (2) Fo. 211. 


and 
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and the Legatus of Frederick Marſlaer. (b) De Cal- 
heres ſeems content 1a thinking that juſtice was done, 
and yet © the dignity of an Zanhallador preſerved.” 
(c) But according to all the foregoing reaſoning, 
whatever may have become of the Ambaſſador him- 
ſelf, it muſt be confeſſed that the whole law concern- 


ing the inviolability of Embaſſies as we have review- 


ed it, was abſolutely. deſtroyed. All then that we 
can fairly ſay upon this, and the caſe of Sa, is, that 
the one happened before the doctrines which relate 
to the ſuite were well underſtood or diſſeminated ; 
and that the other forms an exception to the general 
uſage, which will not impugn the general law. 
Since, according to the' obſervation of Bynkerſhoek, 
upon one of theſe very examples, © one fingle deci- 
56 fton, of one fingle State, cannot do away the Law 
© of Nations itſelf.” (d) 95 1 
I cannot quit this intereſting and remarkable ſub- 
ject without obſerving, that the privileges in queſti- 
on have been carried by ſome to an extent even 
greater than that Which we have been examining. In 
the Treatiſe of Vazte/, we find the following poſiti- 
ons: — That although the Sovereign to whom an Am- 
baſſador is addreſſed, is particularly called upon to 
protect him in his privileges; yet that the ſame du- 
ty extends to other Sovereigns to whom he is not ad- 
dreſſed, but through whoſe country he is obliged to 
paſs for the purpoſes of his miſſion. To inſult him, 
fays VAT TEL, is to affront his maſter and his whole 
nation; to arreſt him, or to offer violence to his per- 
fon, is to wound the rights of Embaſſies which belong 
to every Sovereign. (e) ; 

This doctrine ariſes out of ſome conſiderations 


upon the caſe of Rincon and Fregoze, Ambaſſadors 


(5) Lib. 2. Diſſ. 13. (e) De Call. ut ſup. 

(4) Sed una unius Regis ſententia, non efficit Jus Gentium. 
De For. Leg. c. 19. 

(e) vant 4. 7. 84. | : 
2 OT. 
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of Francis I. of France, the one to the Forte, the 
other to Venice. Theſe Miniſters paſſing down the 
P in their paſſage, and being ſuſpected of bearing 
diſpatches prejudicial to the intereſts of the Emperor 
Charles V. were ſet upon and murdered, apparently 
by the orders of the Governor of Milan. But the 
Emperor, although at that time at peace with FR AN- 
cls, appears not to have been inclined to puniſh the 
authors of the murder. Upon this tranſaction Fatiel 
obſerves, that it was an atrocious attempt againſt 
the Law of Nations; that FRAN CIS had not only a 
very juſt cauſe for war againſt the Emperor, but alfo 
to demand the aſſiſtance of all other nations in its ſup- 
port. For it was an affair, not of two individuals, 
who each of them ſuppoſed they had right on their 
ſide; but of all Sales whatſoever, who were intereſt- 
ed in maintaining the rights of Embaſſy. (7 


It perhaps does not fall exactly within the ſcope of 


this Treatiſe, to examine whether this opinion 1s 
really law as it is received at preſent. But we may 
venture to obſerve, that in this poſition, Valiel ſtands 
ſole. At leaſt all the authors on the Law of Nati- 
ons who have preceded him, after diſcuſſing the 
point at length, have come to a concluſion directly 
the reverſe of his; and that which they have con- 
cluded, is ſupported by a great variety of caſes, both 
of an antient and a recent date. Thus Albericus 
Genlilis, upon this very cafe of Rincon and Fregoxr. 
obſerves merely © Probroſum id Carolo ſaiflet.” ( (20 
Sed alia Queſtio eſt, adds Bynkerſhoek, de jure Lu- 
GATIONIS, alia de jure honejralls. (/) Grolius, who 
followed Gentilis, after having given his opinions at 
length upon the inviolability of Ambaſſadors, ſays 
expreſsly, that it is only to be underſtood to be bind- 
ing on thoſe Sovereigus to whom they are ſent, © Nou 


lf") 8 ＋ 7: 84. = 
(2) De Legat. 3. () De For. Legat. c. 9. 


e pertinet 
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e pertinet ergo hæc Lex ad eos per quorum fines, 
te non accepia venia, tranſeunt legati.“ (i) It is true, 
the non accepia venta, may be made by ſome to 
amount to an inviolability, provided they have paſs- 
ports. But it may be fairly queſtioned, whether the 
poſſeſſion of a paſs-port itſelf, can confer any thing 
more, than the common protection to which com- 
mon aliens have a right. Bynkerſhoek at leaſt, with- 
out taking notice of paſs-ports at all, underſtands 
Grotius to mean, generally, that the privilege in 
queſtion ſhall not have place in countries to which 
Ambaſſadors are not addrefled (k). Of this opinion 
alſo, were ZLouch, (I) Wicquefort, who has been 
deemed the very champion of the rights of Ambaſ- 
ſadors, and who decides that the caſe of Rincon and 
Fregoze, though an atrocious murder, was not a 
violation of the Law of Nations, as to Embaſſies; 
(m) Huber; (n) and laſtly, Bynkerſboe; who had 
particular occaſion to examine the point, but a ſhort 
time before Vattel. (9) The ſubject came before the 
latter in confidering the meaning of the paſſage, 
Heir te lande, komen de, reſiderende of paſſe- 
“rende, which formed part of a declaration of the 
States General in favour of the inviolability of Am- 
baſſadors; and the difficulty was, to know whether 
the word, © Paſſerende,” was applicable to Ambaſſa- 


(2) DJ. Bu Nis. . 

{&) De For. Legat. c. 9. 

(%) De Jur. Fecial. 2. 4. 18. ap. eund. 

(n) De L'Ambaſſ. 1. 433. 439. | 2s 

(z) De Jur. Civ. 3. 12. 28. Obligatio autem de non violando, 

untaxat inter mittentes et cos ad ques mittuntur legati intercedit 

ad tertium non pertinet. Qui proinde contra Jus Gentium non 
peccat, Si hoſtilia meritos tanquam hoſtes accipiat, iiſque dam- 
num aut exitium injerat, cujus rei exemplum hiſtorize multæ 
ſuppeditant. V' 11 VE 7 BI . 

) The Treatiſe De Foro Legatorum, was written on the oc- 
caſion of the Arreſt of the Duke of Holſtein's Miniſter in Hol- 
:and, 1720, and was publiſhed 1721. 
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dors to &her-powers, paſſing through Holland, or 
confined fimply to thoſe addreſſed to the States, 
coming, reſiding, and paſſing away, or retiring. To 
ſolve this difficulty, he enquired into the opinions of 
the Juriſts concerning the point in diſcuſſion, and 
determined that it applied ſolely to Ambaſſadors who 
were addreſſed to the States. (p) | 

Theſe authorities are alſo ſupported by abundance 
of caſes, of which, excluſive of that of Rincon and 
Fregoze, which authors, as we have ſeen, have con- 
tended did not amount to a violation of the Law of 
Nations, I ſhall alſo ſelect the following. 

HENRY II. of France ſending the Mareſchal de 
St. Andre to Edward VI. of England, the Queen of 
Hungary, who governed the Low Countries, endea- 
vour to take him on his return, between Dover and 
Calais. There was at that time peace between France 
and Spain, but HExRx ſoon after publiſhed a memo- 
rial of grievances againſt the latter, among which 
he mentions this attempt againſt his Ambaſſador, as a 
breach of the peace. He, however, does not make 
it amount to a violation of the Law of Nations, be- 
cauſe. 8. Andre had not been addreſſed either to 
Spain, or to the low countries, as Ambaſſador. (g)— 
Sxrim II. in the ſixteenth century, being at peace 
with Venice, but meditating war, ſent a Miniſter to 
the King of France to know his ſentiments of it. He 
endeavoured to paſs through Venice, but was arreſt- 
ed, and the French Ambaſſador there, and the King 
himſelf, claimed his liberty as addrefled to them.— 
But they were forced to yield to the arguments of 
the Republic; © that a ſovereign power need not 
* recogniſe a public Miniſter as ſuch, unleſs it is to 
him that his credentials are addreſſed. (r) The 
Republic of Ps/and, having elected HN RV Duke 


0 p) De For. Legt. e 1 
4 Wicquefſort, 5 177. (90 Wiequelort, 1. 177 
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of Anjou to be their King, ſent Ambaſſadors to 
France to announce his election. As it was againſt 
the intereſts of the Emperor, they feared that paſs- 
ports through Germany would be refuſed them, and 
they therefore ſet out without them. In their way 
through Saxony, however, they ſent to demand a 
paſs-port of the EleQor, who notwithſlanding they 

were Ambaſſadors, expreſſed his ſurpriſe that they 
ſhould attempt to paſs through his country, and 
ordered them to be detained. (s)—In 1572, ELIZA- 
BETH of England, having reaſon to be jealous of the 
machinations of the French in Scotland, arreſted all 
Frenchmen paſſing through the kingdom to that coun- 
try without paſs-port. Among theſe was Du Croc, 
the French Ambaſſador to Scotland, and his Court 
_ complained loudly of this as a violation of the Law 
of Nations, But Walfngham, the Secretary, plead- 
ed, that as it was Du Croc's own fault for not taking a 
paſs-port, he might juſtly be detained, and with this 
plea the French were content, notwithſtanding his 
quality of Ambaſſador. () In 1603, Gregory Bar- 
barigo, being ſent Ambaſſador from Venice to Great- 
Britain, ſtopped in his paſſage in the State- of the 
_ Griſons, the ally of Venice; and having bufineſs 
with the French Ambaſſador, he remained there for 
ſome time: but his expences and feſtivites not ſuit- 
ing the chaſtened ſimplicity of the Griſons, they or- 
dered him to tetire. A queſtion, ſays Wicquefort, 
aroſe upon this, whether it was not a breach of the 
Law of Nations, which, (Barbarigo not being ad- 
dreſſed to the Griſons,) he determines in the negative. 
 (u)—Agann, it is a part of the privileges of Ambaſ- 
ſadors to be covered of right before crowned heads.— 
In 1641, the Poriugal Ambaſſador to the States, pals 
fing through England, demanded audience of the 


{8} Id. 1, 188.-..- 


(1) Wiequef. 1. 439. 
(4) Wiequef. 1. 1/72. 0 1 409 
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King : It was granted, but upon condition that it 
ſhould be as an individual, not as Ambaſſador, and 
conſequently that he could not be allowed the uſual 


ceremonial. (w) 


Theſe caſes, which are thus both the effect and the 


ſupport of the above-mentioned authorities concern- 
ing the inviolability of Ambaſſadors paſſing through 
third States, are in direct oppoſition to the opinion 
of Vattel; and it is not a little remarkable that that 


writer, although he quotes the caſe of Rincon and 


Frezoze as a kind of velicle of his opinion, has not 
fallen upon one as an authority for it. 

I cannot finally conclude this hiſtory of the doe- 
trine and precedents concerning inviolability, as up- 


held in former times, without taking notice of the 


celebrated and intereſting caſe of the unfortunate 
Queen of Scots. As this produced the greateſt 
_ queſtion that was agitated during the ſixteenth cen- 
tury, or perhaps in the hiſtory of Europe, has much 


reaſoning on both ſides, and few or no examples of 


this fort either before or after it, I ſhall make no 
apology for going into a full review, not of the 
crimes or innocence of Mary, but of the right of 
ELIZABETH to put her to death, and the extent of 
the precedent formed by the tranſaction. And here- 
in I ſhall confine myſelf ſtrictly to the caſe as it ac- 
tually happened. AR 

In 1567, Mary Queen of Scotland, in her own 
right, having married Bothwell, Duke of Orkney, a 
man of known profligacy and daring ambition, who 
had murdered her former huſband, and was endea- 
vouring to get into his poſſeſſion the perſon of James, 
Prince of the kingdom ; many nobles of the realm 
_ conſpired againſt him, and affociated for the defence 


of Jamss. In the manifeſto which they put forth 


they diſclaimed all violent intentions againſt their 


(<) Id. | 
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lawful Sovereign Maxy and profeſſed to take arms 
ſolely againſt Bothwell. The event of their under- 
taking was the flight of their enemy and the impri- 
ſonment of the Queen, whom, being thus in their 
power, and having no lawful authority to do fo, t hey 
reſolved to depoſe. Equally deſtitute of ſuen au- 
thority, they aſſumed the title of the Lordo rhe 
Secret Council, and without any other right, arrogat- 
ed to themſelves the whole regal power. —Maxr, 
under dureſs and impreſſed by various Lords and the 
Engliſh Ambaſſador, with the notion that deeds 
made in ſuch a caſe were void in law, figned certain 
inſtruments by which ſhe ſurrendered the whole of 
her authority to her Son, and conſtituted the Earl of 
Murray Regent of the kingdom. The Prince was 
crownedin form; the government was thenceforward 
carried on in his name, and a Parliament was ſum- 
moned in which the reſignation of the Queen was 
declared” valid, and the whole of the proceedings 
againſt her pronounced to be lawful. In this fitua- 
tion of things ſhe eſcaped out of priſon, aſſembled 
an army, and declared that her reſignation was ex- 
torted from her by force. This was confirmed by a 
council of her Nobles, who pronounced, in conſe- 
quence, that all the proceedings againſt her were 
illegal. She afterwards fought and loſt the battle 
of Lang ſide, and having been previouſly invited by 
Elizabeth, (x) who promiſed to give her the recep- 


() She ſent John Breton firſt to her ( Elizabeth). with a 

„diamond, which ſhe: had before received from her in token of 
mutual kindneſs, ro let her know ſhe would come into Eng- 
* land, and crave aid of her, &c. &c. to whom Queen Elizabeth 
* moſt largely : promiſed all the love and kindneſs of a fiſter.” 
Camd 109. So alfo, in another place, The Queen had, by 
Henry Middlemore, made her a large promiſe on the word of 
* a Prince, of all courteſy and kind hoſpitality, &c.“ Id. 370. 
See alſo Anderſon's Collections, 3. 2: | 


tion 
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tion of an Ally and a Queen, took refuge in Eng- 


land, and was publicly received at Carliſle. (y) 
Being thus in the power of Elizabeth, great de- 

bates were inſtantly held concerning the manner of 

ber diſpoſal, the leading features of which, and the 


conſiderations drawn up in wilting for the better - 


guide of the chief Counſellors, will aſſiſt us much 
in our judgment concerning the real ideas which 
were entertained.of her. As ſoon as ſhe was at Car- 
liſte, it was thought wiſe that no one ſhould be al- 
lowed to come to her without the knowledge of 
* thoſe who had the charge of her,” and that all 
Scotch Noblemen of the French party coming into 
England ſhould be © layed.” It was alſo reſolved, 
that if the party which had depoſed her ſhould de- 
mand to have their cauſe heard by the Queen of 
England, it ſhould be granted, upon the ground of 


< the antient prerogative of the Crown of England 


© to take cognizance of any controverſy moved con- 


* cerning the Crown of Scotland ;” that this was 
particularly neceſſary at this time, becauſe the Queen 


of Scotland had heretofore openly challenged the 


Crown of England, ** not as a ſecond perſon after 
the Queen's Majeſty, but afore her.” It was deter- 
mined that ſhe ſhould on no account be ſuffered to 
paſs into France, becauſe that might renew the league 
between that country and; Scotland, to the detri- 
ment of England. It was determined, that if the 

remained in England, ſhe ſhould not be allowed her 
liberty, becauſe, according to Camden, © as ſhe 
*« was the very pith and marrow of ſweet eloquence, 5 
ſhe would uſe it to increaſe her party in favour of her 
immediate views upon the Crown, © without wait- 
„ing for the death of ELIZZABETH;“ © and no man 
e would think but that ſuch a ſwete bayte would 
wg make concord between her and all her ſubjedts 1 in 


(3) Roberts. Hiſt. 7 Scot. br 45 1 
* Scotland.” 


„ 


342 FROM THE FIFTEENTH, TO 


* Scotland.” She was not allowed to retire back 
to Scotland, becauſe England in time would be 
* abaſed, and the Queen herſelf would not long 
e have continuance,” —Sir Francis Troy: one of 
the keepers at this time, of Mary, deſcribes her as 
of a bold aſpiring ſpirit, thirſting after victory, for 
the ſake of which * pain and peril ſeemeth pleaſant 
to her, and wealth contemptuous and vile.” (z) She 
had aſſerted her direct title to the Crown of England 
before that of Elizabeth, and had always refuſed to 
ratify the Treaty of Edinburgh, by which that pre- 
tenſion was to be laid aſide. Now what is to be 
* done,” ſays Knollys writing to Cecil,“ with ſuch a 
Lady and Prince, or whether ſuch a Princeſs and 
* Lady be to be nouriſhed in one's boſom, or whe. 
*© ther it be good to halt, and diſſemble with ſuch a 
* Lady, I refer to your judgment, If her Highneſs 
*© (Elizabeth) think it good to ſtay the coming of the 
** French into Scotland; if her Highneſs think any 
*© peril toward her; if her Highneſs think 4 Prin- 
© ces or Potentates, or that any factious ſubjects 


(2) Knallys' account diſcovers much penetration and ability in 
himſelf, and is one of the beſt drawn characters of Mary, as to 
one part of her diſpoſition, that appears upon record. And 
** yit this Lady and Princeſs is a notable woman; ſhe ſeemeth to 
regard no ceremonious honor beſide the acknowledging of hir 
Eſtate Royal. She ſheweth a diſpoſition to ſpeyk motche, to 
be bold, to be pleaſant, and to be very familiar. She ſheweth 
e agreatdeſyreto be avenged of hir enemies. She ſheweth a readi- 
** neſs to expone hirſelffe to all perylls, in hope of victory. 
She deſyreth motche to hear of hardineß and valiancy, com- 
mending by name, all approved hardy men of hir country, 
althoghe they be hir enemies; and ſhe concealeth no cow ard- 
* neſs evin in hir friends. The thyng that moſt ſhe thirſtech 
e after, is victorie; and it ſeemeth to be indifferent to hir, to 
have hir enemyes dimyniſhed either by the ſword of hir friends, 
or by the liberal promyſis and rewards of hir purſe; or by 
divyſion and quarrels raiſed among themſelves: ſo that for 
victorie's fake, pain and pcryll ſeemeth pleaſant unto hir; 
and in reſpect of victory, wealth and all things ſeemeth to hir 
congmpruous and vyle.” Anderſor's Collect. 4. 72. 


« 


may 


THE SEVENTEENTH CENTURY. 343 


FE may conſpire againſt her; then I am ſure ſhe will 
* think it good policy, rowndly and plainly to aſſiſt 


be 
* 


= 


in her Highneſs to expel the French, and the 
** eafteſt way thereto is to aid and countenance the 
*© Regent (Murray) in time.” In another letter he 
ſays, * The cold dealing of the Engliſh will nor 
e ſatisfy her fiery ſtomach, and that unleſs ſhe be 
* removed as à priſoner, ſhe will not go farther into 
ce the realm.” (a) The privy Council, in their memo- 
rial on the ſubject (June 20, 1568,) alſo aſſert the 
prerogative of England over Scotland, and accuſe 


her vehemently of a deſign upon the Engliſh throne. 


What contracts,“ ſay they, what promiſes, 
& what aids, what oaths, can be imagined to with- 
* ſtand her appetite to this crown.” This they again 
ground upon her former ſtrong aſſertion of her pre- 
tenſions, and her refuſal to ratify the Treaty which 
had ſettled them. (5) Hence, according to Camden, 


they reſolved to treat her as a priſoner, and actually 


detained her * as taken by the right of war.” (c). 
The injuſtice of this was reſented by many of her 
own ſubjects in Scotland, who, in a ſpirited remon- 
{trance ſent to Elizabeth, told her how much it was 
againſt her princely honour to detain her as u captive, 


* and that other Sovereigns would find remedy there- 


fore.” (d) At the ſame time ſhe was treated in all 
formal proceedings as a true and lawful Queen, In 
the well-known commiſſion given to the Duke of 
Norfolk and others to enquire into the matters be- 
twixt her and her ſubjects, ſhe is called by Eliza- 
beth, Our dear Siſter and Couſin, Mary Queen ot 
© Scots.” Her fon, through the whole of the fa- 
mous conferences at York and Hampton Court, is 


(a) See Camden. 171, LI 3. Anderſoa. 4. 34 to 42. The above. 


arguments are taken from papers in Cecil's own hand. 
() Anderſon. 4. 102 t0 106. 
(e) Camden. 121. . Anderſon. 4. 12%. 
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her own cauſe. I think it an honourable quarrel 
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ſtyled by the Engliſh no more than © the Prince her 
* fon;” or, ſometimes © the Prince acknowledged 
King by the Nobles of Scotland,“ and after thoſe 
conferences were put an end to, che Biſhop of Roſs 
was allowed to remain with proper credentials, as 
her Ambaſſador at the Engliſh Court. (e) 

Now from theſe naked circumſtances of the caſe, 


two things ſeem not unfairly to be implied: I. That 


the Engliſh Council (with what juſtice is not here the 


queſtion) detained Mary from the firſt as an enemy, 
aſpiring to the Crown of their Queen, fomenting and 


favouring the parties which were known to be ad- 
verſe to her intereſt and ſecurity, and as ſuch juſtly 
(in their opinion) liable to be impriſoned. II. That 
they conſidered her as a real Sovereign, and allowed 
her all the rights of an aQual, though hoſlile and cap- 


tive Queen. And hence I would argue, that the at 
of impriſoning her, at firſt diſguiſed, but afterwards + 


avowed and defended againſt all who concerned 
rhemſelves in it, was a direct act of hoſtility of Eli- 


zabeth againſt Mary. , for my part,” ſays the 


former to the French King, © do detain the Queen 
* of Scots 1n honourable cuſtody, for the ſaſety of 
* England, and mine own ſecurity; and for it I have 
* examples of the French, who ſhut up CHILI IXI 
in a monaſtery, Charles of LoxRatng in a deep 
dungeon, and Sro RZA Duke of Milan in an iron 
grate, to ſecure their own eſtates. Finally, howe- 
ver, (ſhe is obliged to conſeſs,) ſuch great exam- 
* ples as theſe do always carry with them ſome kind 
* of injuſtice.” The concluſion of this celebrated 
affair was equally unjuſt on the part of the Engliſh, 

with its commencement. The Government, conſi- 


| cC 
CC 
cc 


cc 


dering Mary as their moſt potent enemy, had long 


reſolved upon her death; but neither the temper of 


(e) Id. 4. ſecond part. 4- 14, 18, 33. 38. 3 Leſlic's Negocla- 


tions. 
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England, 
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England, nor the maxims of the world, would have 
borne them out, if by a barefaced uſe of the right of 


power, they had cut her off without deigning to aſ- 


ſign a cauſe; they therefore coloured their intentions 
with the appearance even of law, and paſſed that 
well-known, and unjuſt act, by which the life of this 
unfortunate Princeſs was made aQually to depend 
upon the deed of another, of whom ſhe might abſo- 
lutely know nothing, much leſs be privy to his actions. 
Seventeen years after her firſt detention, a law was 
enacted, by which, if any attempt was made againſt 
her Majeſty s life, by or for any perſon pretending a 
title to the Crown, the Queen was empowered to 
nominate twenty-four perſons to examine and paſs 
ſentence of death on the ſame ; and if the attempt 
took effect, then not only thoſe by « or for whom the 
act was perpetrated, but their iſſues alſo, being any 
way privy or aſſenting to the ſame, might in like 
manner be purſued to death. (/) 
It was upon this ſtatute that Mary was tried and 
condemned; and, previous to the execution of it, it 
will not be unintereſting to conſider the reaſoning that 


prevailed at that time, in order to juſtify the intended 
ſererity of the Engliſh Miniſtry. So early as 1572, 


above fourteen years before her death, the Parlia- 
ment had addreſſed the Queen to proceed criminally 
againg Mary, as one who had attempted to diſturb 
her government; (g) for which purpoſe they proceed- 
ed to a very full but inapplicable detail of reaſons for 
her death, founded, not upon the right of the Eng- 
Iiſh to ry her, but the neceſſity for puniſhment 1n ge- 


Y State Trials, 1. 10z. 

(g) Strype's Annals. 2, 134 to 137. The polideal ſeverities 
of Burleigh and Walſingham ſeem there to preponderate over 
thoſe of Z#1:zabeth herſelf. The former, writing to the latter, 
when Ambaſſador in France, has theſe words: © Our news is, 

“ we are preſently in hand to attaint the Scottiſh Queen of Trea- 
f ſon. And yet we fear qur N will ſcant agree to it.“ 


neral 
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neral. They alſo built much upon that new ground 
which, as we obſerved in the beginning of the preſent 
Chapter, had in this century been taken as a founda- 
tion for very contrary public maxims among Proteſ- 
tants and Catholics. According to this, the Queen 
of Scots was treated as the adverſary of God, and a 
conſpirer againſt the goſpel of Chriſt in all countries; 
and they quote, for a precedent, the execution of 
Licinius by © his fellow Emperor,” Conſtantine, be- 
cauſe he had la boured to ſubvert the Chriſtian Reli- 
gion. (4) In their petition alſo to the Queen, they 
call Mary © a Queen of late time, but now juſtly no 
Queen; a nigh kinſwoman to her Majeſty, but a 
« very unnatural fiſter :> And albeit,” they con- 
tinue, © upon her „irt coming, your Highneſs might, 
“ both by law and 7uſtice, have dealt with her judi- 
s cially, for her attempts made, by writing and 
© otherwiſe, againſt your Crown, yet ſhe has had 
% your. Majeſty's moſi gracious protection, and you 
have dealt with her like a good and natural ſiſter.“ 
They then go on to petition, that if hereafter any at- 
tempt ſhall be made againſt the Queen by her, ſne 
may be adjudged to death as a Traitor, without any 
farther trouble of Parliament; and not only this, but 
if any attempt be made to deliver her out of priſon, 
ſhe being aſſenting 10 the ſame, the perſons making the 
attempt, and ſhe herſelf, may be in the ſame manner 
condemned. 'They then flatly deny that Sovereigns 
are inviolable, and quote precedents, which are 
vainly thought to bear them out in their ideas. (i) 
'To the conſideration of theſe we ſhall come in their 
proper place, Mean time, it requires little attention 
to be ſenſible of the extreme injuſtice, to call it by 
no harſher name, of attempting to paſs a law for the 


5 D'Exe's Journals. 208, 209. We ſhall ſoon ſee what the 


real caſe of Licinius was. Sh 
(i) D'Ewe's Journals. 215, 217, 213, 219. See alſo Strype's 


death 


Annals. 2, 134, et inſr. 
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death of a priſoner, ſhut up by the ſole right of pow- 
er, and upon political motrves, in cafe ſhe ſhould en- 
deavour to eſcape out of priſon; nor is there any 
reader but muſt be ſtruck with the inconſiſtency of 
this grave public body, when they aſſert that this in. 
jured woman had enjoyed the proiecbion of Elizabeth, 
and therefore might be proceeded againſt for Treaſon. 


In 1585 paſſed the fatal ſtatute above mentioned. 


The Parliament ng; ſays Sr ype, that ſhe 
was concerned in t 1 

for the taking her off; but men were not agreed as to 
the manner of it. The dark-minded Lezcefter pro- 
poſed poiſon, and ſent a Divine privately to Walſing- 
ham, to ſatisfy him that it was lawful; (7) but though 
Walfinsham refuſed, and thereby ſaved his reputa- 


tion, yet by ſupporting the conduct that was — ; 


purſued, he probably did more real miſchief, inal- 
much as he promoted what at beſt perhaps can only 
be called a legal murder. In order the better to 
countenance this, a book was put forth. to conſider of 
the lawfulneſs of putting Mary to death as a Sove- 
reign, all preliminaries being taken for granted, that 
| The had really enjoyed the protection of England, 
had remained there at liberty, and had been guilty 
of the crimes alleged againſt her, In this book the 
following caſe was conſidered at large: 
„ A Sovereign Prince, acknowledging no ſuperi- 
* or, in diftreſs at home, flyeth to the kingdon; 


* of his Confederate, being likewiſe a Sovereign 


* Prince, and is by him received into protec- 
„ ton; yet kept in ſafe cuſtody, as having been 
a Competitor, afore of that kingdom, where 


he practiſed by open fact againſt the life and 


* the kingdom of that Prince. Whether may 


„ ſuch the practiſer be therefore juſtly put 0 


* 


death!“ (“ 


) Camd. 346. (4%) Strype. 3, 299. 
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Upon this celebrated queſtion, iſſue was joined by 
the civilians of the time, although it was eaſy to ſee, 
in the account that was publiſhed for the ſatisfaction 
of the people, what was the predominant ſpirit, 
from the ſcantineſs of the objections, and'the fulneſs 
of the anfwers. On the part of the Queen of Scots, 
it was contended, _ ee 

I. That ſhe was an anointed Queen as well as Eli- 
zabeth, and that par in parem, non habet poteſta- 
tem. . VV . 
II. That the came into the kingdom, ſubject only 
to the Law of Nations, and therefore not amenable. 
to the municipal juriſdiction. = 
To this it was anſwered, that ſhe had been depoſ- 
ed by her ſubjects, and therefore was not to be con- 
ſidered as a Sovereign; but that even if ſhe were 

uveen of Scots in poſſeſſion, yet ſhe was a feudatory 
to Elizabeth, and conſequently might be tried ; that 
every Prince, not in his own territories, © parts with 
his inviolability in the country where he reſfides;” that 
it was known law, that all perſons committing crimes 
_ were ſubject to he tried for them in the countries 
where they committed them; and that if a Sove- 
reign coming into the territories of another, were 
not to be thus ſubject, his condition would be better 
than that of the lawful Prince; that with reſpect to 
the Law of Nations, it is denied that Queen Mary 
was only ſubject to them, fince all aliens are ſubject 
tothe poſezrue law of the land, and that in matters of 
Treaſon there can be no difference of perſons, whe- 
ther Sovereign or not; that the nature of Treaſon is 
ſuch, © as that the puni:hent thereof is not tied to 
any law;“ that a King paſſing through another King's 
realm, or there reſiant, is but a private perſon, and 
may commit Treaſon as another private man. 

By this time, therefore, the caſe had aſſumed a 
new ſhape; and leaving out the conſideration that 
Mary had from the firit been treated as an FRO: 

3 and 
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and impriſoned as ſuch, a doctrine was now ſet up 
which had not before been thought of by the Go- 


vernment, that Sovereigns in foreign countries ſhould 


be conſidered as common aliens, and upon the ſuppo- 
fition of having enjoyed the protection of the laws, 

ſhould be deemed amenable to their power. To 
ſupport this, the hiſtory of the world was ranſacked 
for caſes, wherein Sovereigns had been puniſhed by 
fellow Sovereigns, although whether they had been 


puniſhed 7udrcially, or whether they were as perfect- 


ly independent as thoſe who puniſhed them, did not 
ſeem to come into the enquiry. Dr. Dale, however, 

(the ſame who had been conſulted on the Biſhop of 
Roſs's caſe,) upon being again applied to by Burleigh 


for the ſatisfaction of her Majeſty, gave it as his opi- 


nion, that nihil eſt in toto jure certius, than that the 
Queen of Scots having committed a crime in Eng- 
land, might there be judicially tried. (/ 

Into the particulars of the precedents quoted we 
ſhall now proceed to enquire, and not one of them 
perhaps will be found to ſupport the reaſoning we 
have detailed. They were in number five; thoſe of 
Dejotarus, Licinius, Conraddin, Robert, and Jaan, (in) 
the three latter, Sovereigns of Naples. 


Of theſe the firſt is inapplicable, ſince Depotarns 
was a fribulary and conquered King of Galatia, and, 


according to the known cuſtom of the empire, forced 


to ſubmit to the Roman juriſdiftion. He had beſides 


been deprived of his dominions by Cæſar, for ad- 
| hering to Pompey, although afterwards reſtored to a 
part of them. He was therefore every way inferior 
to the Dictator, and when accuſed of a deſign againſt 
his life, was. called upon to anſwer for his crime, 
truſting to ſuch equity in the form of trial as a con- 


queror choſe to award him. We may add alſo, that 


(.) Strype. 3. 368. 
( St1ype. 364. PTY B20 x. 8 371. 


although 
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although the oration of CI ckRxo, in his behalf, 
proves that he was called upon to anſwer, yet it was 
10 Cæſar himſelf, and no ſentence was paſſed in the 
cauſe. (2) The ſecond caſe is ſtill leſs applicable, 
fince, whatever may have been the crime of Lici- 
nius, or the manner of his death, about which there 
is much obfcurity, it is at leaſt certain that he was no 
longer Sovereign when he was put to death. He had 
been conquered in open war by ConsTANTINE, had 
been deprived of a regal power, and had retired an 
humble individual to Theſſal5nca, where, according 
to Eulropius, © contra religionem ſacramenti, priva- 
e us Occiſus eſt. (o) Upon the third cafe of Con- 
raddin, we have already obſerved much in another 
part of this work. () It will be recollected that he 
entered Naples in open war, and was conquered in 
battle. Although, therefore, he might have been 
proceeded againſt as an enemy, yet none but ſuch 
ignorant and barbarous times could have allowed 
the propriety of proceeding againſt him by a ju- 
dicial proceſs. Even as it was, alſo, we pointed 
out that the tranſaction did not paſs without cen- 
ſure on the ground of its irregularity, from the 
public lawyers of the time. () With reſpect to 
the caſe of Joan, it would be wonderful how it 
could have been offered at all, had it not been 
neceſſary to blacken the character of MARY, by 
drawing a parallel betwen her and the Neopolitan, 
which was done 1n all due form by the Parliament, 
and offered to the Queen. (r) With the charaQers 
of theſe two Princeſſes we have here nothing to do. 


() Middleton's Life of Cicero. 2. 215, 16. 

(s) L. 10. 6. (P) Vol. I. Ch. IX. 

() Succaria, the moſt famous lawyer of his time, wrote 2 
book expreſsly to prove this act of Charles to be againſt the Law 
af Nations. Mitt de Sicile par Burigny. 2. 174. 

) See © The analogy or reſemblance between Joan Q. of 


Naples, and Mary Q_ ot Scotland.“ Strype. 3. Append. 2. 
INS With 
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With reſpe& to the force of the precedent, it is well 
known that Joan was executed flagrante bello by her 
conqueror, Durazzo, without any form of judicial 
proceſs, and conſequently it could not confiſtently be 
made the foundation for proceeding juridically againft 
Mary. The remaining caſe of Robert was moſt re- 
lied upon by the Civilian, Dale, who lays great ſtreſs 
upon the opinion of Pope CLEMENT V. who review- 
ed and cancelled the judgment of the Emperor againſt 

him. The opinion is as follows: © Quod fi punitio 
© crimins intra diſtritum Imperialem commiſſi, ad 
% Imperatorem forſan pertinuiſſe aſſeratur; verum eſt 


e quidem, ſi in eodem diſtriqtu fuiſſet muentus delin- 


* quens.” (s) If we examine, however, the caſe 
which gave riſe to this opinion, we ſhall find it 
equally inapplicable to that of Maxy with the reſt. 
RosnxxrT King of Naples had oppoſed with an arm- 
ed force the progreſs of HENRY VII. in Italy, upon 
which that Emperor reſolved to depoſe him as his 
vaſſal who had taken arms againſt his ſuperior Lord. 
For this purpoſe he aſſembled a council at Piſa in 
1313, where, according to Siruvius, tanguam vaſſal- 
lum quod Florentinos, &c. &c. ad rebellionem concita- 
verit, et Piſanos Imperatori fideles infeſtaverit; ad 


Imperialem curiam vocatus, non comparaverit, pro- 


ſeribit, omneſque vaſallos ac ſubditos a vinculo fide- 


litatis abſolvit. (2) In this tranſaction therefore we 


ſee the mere act of a Lord Paramount againſt a re- 
bel ſubject; of a German Emperor putting his vaſſal 


to the Ban of the Empire. The reaſon why the 


ſentence was reviewed by the Pope, was, becauſe 
the ſentence was paſſed in a country, not within the 
Imperial, but the Papal juriſdiction; and conſe- 
quently the Emperor's authority to paſs any ſentence 
at all, was queſtioned. With reſpect to his opinion, 


(s) Strype. 3. 305. 5 
(7) Struv. Corp: Hiſt. Germ. P. 9. S. 4, 14. 
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that if RosBxzrT's act of delinquency had happened 
within the Imperial territory, he might perhaps (Vor- 
ſan) have been ſubject to his juriſdiction, it is not on- 
ly very faintly expreſſed, but the point muſt depend 
upon the fact, whether the Emperor held the King of 
Naples to be his vaſſal or not; and at moſt it can be 
taken but as a mere obiter dictum. 5 
Such, however, were the ideas, and ſuch the caſes 
to ſupport them, which were entertained by the Eng- 
liſh Stateſmen and Civilians in the fixteenth century, 
upon this part of the Law of Nations. Yet the 
point was not ſo clear, even in thoſe times, but that 
Maxy was aware of the arguments that were to be 
brought againſt them : and we may remark, that the 
man who ſeems to have beſt underſtood the matter, - 
that is, the moſt conſiſtent and legitimate way of 
proceeding againſt her, was Mor TON, her declared 
enemy, who, without ſeeking to colour the affair 
with pretexts which he probably knew were illegal, 
propoſed boldly that ſhe ſhould be ſent back into 
Scotland, and put to death (I ſuppoſe as an open ene- 
my) in the very frontiers and borders of both king- 
doms. (vu) When Maxy herſelf was called upon to 
piead to the juriſdiction of the Court which tried her, 
ſhe afferted, with firm dignity, that © ſhe was no 
e ſubject, and would rather die a thouſand deaths 
<« than acknowledge herſelf to be one, conſidering 
cc that by ſuch acknowledgment ſhe ſhould both 
ce wrong the ſublimity of Regal Majeſty, and withal 
& confeſs herſelf to be bound by all the laws of Eng- 
e land, even in matters of religion.” She after- 
wards objected to the ſtatute that had been made 
againſt her, and aſked the Commiſhoners by what 
law they intended to proceed; and ſo low in her eſ- 
timation (poſſibly without much 1njuſtice) were the 
Engliſh Civilians, that ſhe told them, if they meant 


() Camd. 346. 
to 
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to act upon the Civil or Canon Law, they muſt ſend 
for interpreters of it from Pavia or Poitiers, or ſome 

foreign Univerſities, for in England none fit for it 
were to be found. If Iam to be tried,“ ſays this 
dignified Princeſs on other occaſions, © who ſhall be 
„ my Peers? Whereas the Queen writes, that I am 
© ſubjed to the laws of England, becauſe I have 
e lived under their protection. I anſwer, that I 
*© came into England to crave her aid and protecti- 
on, and have ever ſince been detained in priſon.” 
HaTToN, one of the Commiſſioners, told her, that 
her plea was bootleſs. © You ſay you are a Queen 
* Beit ſo. In ſuch a crime as this, the Royal Dig- 
“ nity itſelf is not exempt from anſwering, neither 
by the Civil, nor Canon Law, nor by the Law of 
© Nations, nor of Nature.” BromMLEy, the Chan- 
cellor, made uſe of the ſame ſort of language, but 
with little effect; and the only argument which over- 
came her firmneſs, was one peculiarly calculated to 


make an impreſſion upon the mind of an innocent 


woman, (if indeed we can ſuppoſe her to be ſo!) 
anxious to clear her ſullied reputation. Although 
ſhe had refuſed to anſwer juridically as a ſubjeR, 
Maxy had conſtantly expreſſed a wiſh that her con- 


duct ſhould be examined; and HA roN urging to + 


her, that all were as anx1ous as herſelf to prove her 
innocence, and that by denying the power of the 
Court, ſhe would give riſe to the ſuſpicion that ſhe 
only meant to avoid examination, ſhe yielded, tho”, 
ſays Camden, © with much adoe and ill will, leſt 
cc ſhe ſhould ſeem to derogate from her predeceſſors 
or ſucceſſors.” (w) The event is well known; and 
have only to add, in order to complete the hiſtory 
of the facts of the caſe, that after many debates 


among the Crown Lawyers as to the deſignation of 


Mary, ſhe was called in the record and the com- 


(w) Camden. 348, 49, 50, 51, 52, 62, 54, 60, 61, 70, 71. 
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miſſion, Maria, filia et hæres Jacobi Quiati, tiv- 
per Regis Scotorum, communiter vocata, Regina 
c Scotorum, et Dotaria Franciæ.“ And this was 
<« done becauſe to have called her directly and pre- 
ciſely Regina Scotorum, could not well be war- 
ranted in law.” (x) She was at the fame time al- 
lowed to wear all her badges of Dignity and k oyalty 
till after her condemnation, when they were ſtripped 
from her in form, by Powlett, her then keeper. ()) 
Thus far, throughout this intereſting tranſaction, 
we have ſtudiouſly confined ourſelves to the facts, 
and the reaſoning of the times, as they actually hap- 
pened, without going into that great queſtion which 
hard was ſo decidedly argued upon, © that a Sove- 
*« reign, reſident in the dominions of another Sove- 
e reign, may commit treaſon, and be tried for it, or 
*® any other crime, in the courts of the land,” Up- 
dn that queſtion we are now called upon to remark, 
and in our opinion, nothing was decided upon it in 
point of fact, by the caſe before us. For although, 
* an attention to it, as thus minutely ſtated, we may 
diſcover much reaſoning for the affirmative, yet nel- 
ther was any fair precedent quoted, nor does the cafe 
itſelf amount to one, if all the circumſtances are 
conſidered. Mary had never been that free agent in 
the kingdom of her Siſter Queen, fo as to conſtitute 
the caſe of an Alien Sovereign protected by the Law 
and infringing it, which muſt always be ſuppoſed be- 
fore we can go into the queſtion at all. She had alſo, 
as we have ſecn; been detained priſoner from the firſt; 
by right of war; and under this view of the matter, 
it may be faid to amount to no more than the caſe of 
a priſoner of war, detained always in priſon, and 
aſſenting to an act againſt the life of his Conqueror; 


() See Popham (Attorney General's) letter on this fubjeR. 
Strype 3. 364. | 


) Camd. 369. 
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in which the true manner of proceeding againſt him 
would be in the ſummary. way of martial law, with- 
out having recourſe to the municipal courts of the 
country. Of this opinion was the Civilian Zouch, 
when, a century afterwards, he came to review this 
celebrated tranſaction; he holding expreſsly, that no 
Sovereign can be regularly tried in the courts of ano- 
ther Sovereign, although he may, upon provocation, 
be proceeded againſt in open violence, in the ſame 
manner as if he had remained at home, and war had 
been declared againſt him. And this he affirms, with 


reaſon, to be a full anſwer to the argument againſt 


the immunity of Sovereigns, that if it were allowed, 


the foreign would be iu a better condition than the 


native Prince. (z) 


The whole therefore, in our opinion, that the 
caſe of Queen Mary can in fact amount to as a prece- 


dent, is this; that a Sovereign Prince, in the territo- 


ry of another Sovereign Prince, detaincd by tight of 


war, and treated from the firſt as an Enemy, was, up- 
on conſpiring againſt the life of his Conqueror, put to 
death, by the decree of a Court expreſsly erected by 
law to watch over his attempts, and enquire into the 
truth of the facts. Whether it was neceſſary to erect 
ſuch a Court by law, and for ſuch a purpoſe, is ano- 
ther queſtion; and, at any rate, to try an enemy, 
taken and detained priſoner by right of war, in the 
common Courts of the country, is too notoriouſly ir- 


regular, to need any comment at all. With reſpect 


to the queſtion; whether a paramount Sovereign, af 
peace with another, freely reſiding in his country, ana 


committing a crime either againſt the poſitive law of 
the land, or againſt the law of nations, is ſubject to 


(z) Et fi cum in territorio principis in quem conjurarunt de- 
prehenſi ſunt, præſenti vindicta uti melius videbitur; juri gen- 
tium convenit pro hoſtibus declarare; unde, zun expedtato judicio, 
cuiwis eos interficere impuꝛe liceat. 


Solut. Quzſt. de Jud. Leg. &c. &c. 84. 
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the municipal juriſdiction of that country; whether 
this was ſound law, although it muſt be confeſſed that 
ſuch was the length to which the Engliſh Govern- 
ment meant to carry it, the caſe in our opinion, de- 
cides nothing. For, whatever may have been the 
reaſoning of the Stateſmen, the Parliament, or the 
Judges; as @ fa&, it cannot be made to go farther 
than what has actually been ſtated. At the ſame 
time, that reaſoning is left upon its own ground; and 
whether as an abſtract propoſition it is found, or un- 
ſound, we pretend not to decide, contenting ourſelves 
: with having ſhewn, that, if it is the former, it is at 
leaſt not ſupported by any full cafe in the hiſtory of 
the world. 8 | 5 
Others again endeavour to throw the caſe of Ma- 
ry entirely aſide, by aſſuming all the way through, 
that ſhe was iu reality not @ S e,,ỹnA when ſhe came 
into England, or at the time of her trial; and of this 
op'nion is VATTEL. (a) I fear, however, tbat the 
acts will not ſupport this ſort of reaſoning. The 
whole of what has been ſlated, ſhews very clearly, 
that Mary came into England an acknowledged 
Qucen; ard as ſuch her Ambaſſador (the Biſh:p of 
Roſs) at the Eugliſh Court, was, even upon noto- 
rious delinquency, allowed his privileges. — As ſuch 
allo ſhe was conſidered in all the reaſoning of the 
Stateſmen and Civilians concerning her; and her dig- 
nity was expreſsly acknowledged whenever thoſe dif- 
ficult queilions concerning the right and manner of 
puniſhing her were diſcuſſed. And though the Par- 
Hament aflected to call her © the late Queen;” and 
ihe was delcribed at her trial merely as the herre/s” 
oi Eing James, yet the enjoyed the reſpect and the 


bd 


(a) Vatiel. 2. 7. 108. Fe fameux exemple de Marie reine 
d' Ecole, gue l'on voir ſi ſouvent all&zue en cette matiere, n'y 
vient pas fort A propos. Cette Princeſſe ne poſſedoit plus la cou- 
renne auand ee ieiden Angleterre, & qu'elle y ſut ariete, jugèe et 
condamuee. 
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badges of Royalty, and was not ſtripped of chem till 


after her condemnation.— This manner, therefore, of 


confidering her as a private perſon, is only calculat- 
ed, I think, to elude the queſtion which is generally 
founded upon her caſe; although it is certain that to 
thoſe who can conſider her as not acknowledged by 
the Engliſh, it will have the eſſect which Vattel ſup- 
oſes. oY | 
With reſpe& to the main queſtion, we are not here 
called upon to endeavour to decide it, although the 
opinions entertained upon it, it was our duty to relate, 
The tenor of theſe opinions in England we have al- 
ready ſhewn; and 1t muſt he owned, that whatever 


may be ſuppoſed to have been decided at the tie 


concerning the depoſition, or the ſovereignty of Ma- 
ry, the Miniſters and Lawyers of England held in the 
moſt decided terms, that a Sovereign, acknowledged 
as ſuch, and reſiding freely within the territory of 
another, was liable to be puniſhed for Treaſon by the 
courts of the land. Of this opinion alſo were ſeve- 
ral foreign Juriſts, ſuch as Hottoman and Arnifzus, 
At the ſame time, the reaſoning upon which they 
choſe to reſt, is liable to deciſive objectious; ſor the 
law of nations was then but little known ; and all 


the arguments concerning it were taken from the civil 
law of the Romans, the inefhcacy of which we ſhall 
preſently have occaſion to diſculs. Thus 7/a/torman 


founds his opinton upon the Roman maxim, that a 


Magiſtrate, out of his province, is no longer inviola- 
ble; (6) as if any parallel could be drawn between a 
Sovereign Prince, holding his throne from no one, 
and liable to no juriſdiction, and a Subject Officer 
holding a deputed authority! It is right, however, 
to review a poſition of Zo} upon the other ſide, in 


which, probably, he truſts too much to the prece- 
dent he offers. —In defending the exemption of So 


(5) Ap. Zouch Solut. Queſt. 56, 57, 58. 
6g Vere!gn. 
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vereigns from trial, he goes ſo far as to ſay, they are 
Sovereigns in a foreign country, even quoad their 
own juriſdiction! in criminal cauſes. This he founds 
on a caſe contained in Fleta, in which Ingelram de 
Nogent being taken in the Palace of Edward J. of Eng- 
1 when that King was at Paris, ſor having folen 
ſome ſilver plate, there was made a queſtion concern- 
ing the perſon who was to try him; and, after ſome 
debate between the Steward of the Eogliſh Houſebold 
and the French Magiſtracy, the King of England 
was allowed the privilege 9; Jus Palace, If Arniſæus, 
lays Zouch, had been aware of this caſe, he would 
not fo raſhly bave held that Sovereigns loſt their pri- 
vileges in a foreign country! (c) At the ſame time, 
from Zouch's own manner of relating this precedent, 
I think it is very doubtful whether it was determin- | 

ed for the foreign King, © as a known ard univerſal 
* cuſtom,” or whether it was not merely a conceſſi- 
on, or compliment on che part of the French. The 
words are, 

5 Habitis tunc inde tractatibus, in Concilio Regis 
e F. ranciæ confideratum fuit, quod Rex Angliz illa 
_ ©© regla prerogativa et hoſpitii ſui privilegs, ulereiur 
* & gauderet.” (d) 

It was agreed that the King of England might 
uſe and enjoy the prerogatives of his Palace !—At 
any rate, ſo weighty a -matter cannot be diſpoſed of 
UPON the authority of a very imperfect and antient 
caſe, and which at beſt can only be the foundation 
of a collateral argument. VAaTTEL holds the ſame 
opinion with Zoucn, both with reſpect to the ex- 
emption of a Sovereign from trial, and the enjoyment 
of his own prerogatives over his own ſubjects in the 
foreign State. Leaving the latter queſlicn, we can 
only "obſerve, that the reaſon he contents himſelf 
with giving for the former, is far from ſatisfaQory, 


2 Solut. uf, &c. 82. (4) Id. 8c. 
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if it may not even be turned againſt him. A Sove- 
reign, ſays he, cannot be ſubject to the laws in a fo. 
reign country, * Car on ne preſume pas qu'il ait con- 
« ſenti a 8'y ſoumettre !” he therefore holds that we 
ought to ſipulats with him before hand, that he ſhall 
ſubmit to the laws. (e) It is needleſs to point out, 

that if the whole depends upon the mere preſumpti- 
on of what is, or what is not the intention of the So- 
vereign, we may as well preſume that he will, as 
that he will not ſubmit to the laws. VAITEL holds, 
with more reaſon, that if the Sovereign is guilty of 
any hoſtile act, he may be proceeded againſt as a de; 
clared enemy, in the ſame manner as if he had com- 

mitted it out of the country. { f) 

It may ſeem ſomewhat remarkable, as we have 
contended, in another place, ſo decidedly for the 
exemption of Ambaſſadors, who are but the repre- 
ſentatives of a Sovereign, that we ſhould not contend 
_ equally for the Sovereign himſelf? Upon this, how- 
ever, we have to obſerve, that there is a great dif- 
ference as to the cauſe for which one Sovereign viſits 
the country of another. If he chuſes, if I may uſe 
the expreſſion, to be his own Ambaſſador, and comes 
to treat of national concerns, all the reafoning ground- 


ed upon the neceſſity for the communication of nati- 


ons will apply in his favour, and here VATTEL is al- 
fo decidedly for him. (g) But if he comes as a mere 
traveller, ar to take refuge, without any buſineſs to 
tranſact, whatever may be the real juſlice of the caſe; 
he 1s at leaſt precluded from relying upon that part 
of the reaſaning. He is alſo deprived of a much 
ſtronger argument in favour of Ambaſſadors, namely, 
that it is not the intention of the Law af Nations to 
exempt them altogether, but ſimply from a foreign 
juriſdiction; ſince if their crime be againſt the law 
of nature, it 18 natural to ſuppoſe that their OWn 


(e) Droit des Gens. 4. 7. 208. | f) Ib. 
(2) Droit des Gens. 4.7. 108. 
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i laws will puniſh them : whereas in the caſe of a So- 
vereign, he is amenable to no law in his own coun- 
try, and conſequently the punithment demanded, 
cannot be executed. Upon the whole, the queſtion, 
which has been called by Paſchal, upon another oc- 
caſion, “ Anxia et nodoſa,“ may be reduced to this; 
whether, if a Sovereign, being! in a foreign country, 
** upon no national buſineſs,“ but on a mere viſit of 
curioſity, or having taken refuge there, commit mur- 
der, or any other crime againſt the law of nature; 
it is one of thoſe cafes in which the intereſt and buſi- 
neſs of the world are more benefited by letting him 
eſcape, than the ſupport of the laws 1 is weakened wy 
waving the puniſhment! 

What the Law actually is, or has bi been upon 
this queſtion, we profeſs not to determine. Through- 
out the caſe we have been reviewing, we have con- 
tented ourſelves with ſtating at large the oP1NIO0Ns 
that were held, and the real extent of the prece- 
dent in point of fact. We have alſo reviewed the 
caſes relied upon, and endeavoured to ſhew their to- 
tal inefficacy. The reaſoning on both fides we leave 
to the reader, ſimply obſerving, that if our ſentt- 
ments upon the whole matter are juſt, there 1s at 
leaſt no cafe in the hiſtory of the world, by which to 
ſapport the general diſcuſſion. 

And this will finiſh what we have to ſay upon this 
intereſting ſubject.— Whether in the laſt cafe, the 
proceedings of the Engiith Council were governed 
ſolely by their hatred, or their dread of Queen Ma- 
ry; or whether they bona fide believed their argu- 
ments to be founded upon the real Law of Nations 
of their time, it is perhaps not eaſy to determine 
with precifion. Certain it is, that however from the 
various cauſes we have related, Europe may be ſaid 
to have been improved in its maxims, much yet re- 
maingd to be done. The hoſtilities of nations were 


ſtill 
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Rill often carried on with the extremi ty of rigour, and 
when caſes of nicety were ſtarted, the ignorance of 
men were {till ſo great, that they generally fell into 
difficulty, and often into actions which caſt a ſtain up- 
on their honour. Of the latter, the behaviour of ſo 
generous a Prince as Francis I. after the famous 
Treaty of Madrid, is a ſtrong and eminent proof. 


Every one knows the price which this King had 


paid to CHARLES V. for his liberty, after the battle 


of Pavia. He agreed, amongſt other things, to 


reſtore the Dutchy of Burgundy, provided he were 


firſt ſet at liberty, and ſtipulated that in caſe he fail- 
ed, he would upon his honour and his oath return 


to Spain, and once more ſurrender himſelf priſoner 
to the Emperor. (2) Nothing could be clearer than 


the conduct which, under this agreement, he was 


bound to purſue ; but as he foreſaw a very unplea- 
fant alternative, he fell upon a meaſure which no- 


thing but the 1gnorance of the times (though compa- 


ratively ſo much improved) could even palliate. A 
few hours previous to the ſigning the Treaty, he aſ- 
ſembled ſome of his friends, and after enumerating 
the arts and rigour which the Emperor had employ- 
ed to procure his afſent to ſuch conditions, he made 
2 formal proteſt in the hands of Notaries, that his 
conſent was involuntary, and therefore void ; and 
with the intention to break it thus warm in his mind, 

he immediately afterwards ſigned the Inſtrument. 
() Scarce was he ſet at liberty, but the conſequence 
of ſuch intentions was made evident, He ;»ined in 
2 league againſt CH TOES. with the Pope, the Vene- 


tians, and the Duke of Milan; and the former, pro- 


ceeding upon the old Law of Nations, operated up- 


an by the Eccleſiaſtical Inſtitutions, made uſe of a 
power which had not yet been abrogated, (4) and as 


(+) Recueil des Trait. 2. 112 (7) Id. 2. 107. 
(#) See Chap. XIII. F 74 


the 


1 5 
Y 
** 


% 


362 FROM THE FIFTEENTH TO 


the ſole director of caſes of conſcience, abſolved the 
French Monarch from his oath. (/) In virtue of this, 
and on other] pretences, Fxancis! refuſed to ex- 
ecute ſeveral articles of the Treaty, and when the 
Imperial Ambaſſadors came to remind him of his ob- 
ligations, he gave audience in their preſence to ſome 
Deputies of the States of Burgundy, who ftoutly af 
ſerted that at the time of making it, he had it not in 
his power to alienate the dominions of the crown. 
(m) At the fame time he refuſed to return to priſon, 
and theſe were the ſubterfuges of the moſt open and 
generous Prince of his time, to elude the perform- 
ance of a Treaty which had reſtored him to liberty. 
The reſpe& we have for him, make us wiſhful to at- 
tribute theſe unjuſt and :ncaniifient operations, entire. 
ly to the blindneſs of his age. 

But the rigour of the laws of war during theſe 
times, was equally notorious with this ignorance in 
the interpretation of Treaties ; and although there 
certainly were not thoſe deſolating ſigns of extermi- 
nation which had marked the earlier wars of Europe, 
yet men had not yet by any means acquired that ſoſt- 

neſs and poliſh which a more intimate acquaintance 
with their duty has fince taught them. The Spa- 
niards, partly from their zeal for catholiciſm, partly 
from the mere purſuit of their old maxims, continu- 
ed to condemn priſoners either to death, or to the 
gallies (23) The old maxim that no faith ought to 
be kept with heretics was enforced by Catholics 
againſt Proteſtants. In ſome countries, even Chriſtian, 
(as in Muſcovy,) it was ſuppoſed to be perſectly 
compatible with Chriſtianity to commence war with- 
out any denunciation ; (o) when Chriſtians and Turks 
came 


CL) Roberts, Cn. V. 2. 346. (i) Id. 348. 
0 Rymer's Fd. 16. 591. Camb. 123. 
(% Camd. 285. It was a Ruſſian Tzar who ordered an Am- 
. to be nailed to his head, ex inſiſting upon that 
part 
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came to be oppoled together, their old eruelties 
ſeemed to revive; (þ) and in the wars of the Low 
Countries, which broke out during the period before 
us, there was ſcarcely a tranſaction ſo ſavage, or a 
maxim ſo infamous, but found ſupport and counte- 
nance from the Princes of the time. () At the 
ſame time this was the period of great improve- 
ments in the laws, and in the arts and ſciences, in 
moſt of the countries of Europe, and every nation 
teemed with great men. (7) 
It is not perhaps altogether impoſſible to account 
for this backwardneſs of the Law of Nations in 
compariſon with other improvements. Mankind in 
fact, bad not yet thrown off the trammels in which 
almoſt all knowledge had hitherto been held, and if 
we conſider the manner in which public men, even 
| the beſt intentioned, endeavoured to account for 
their public duties, we ſhall not be much ſurpriſed 
at their want of perfection in theſe particulars. It 
was not till the age of GRorrus, that they began to 
be confirmed in the improved notions which the cir- 
cumſtances we conſidered in the laſt Five Chapters 


END of the ceremonial by which Ambaſſadors are allowed to be 
covered before the Sovereign. (Lord Carlifle's Embaſſy to Ruſ- 
tia.) With reſpect, however, to the neceſſity of declaring war. 
it is reprobated even in our own age, by Bynkerſhoek. Gul. 
Jur. Pub. 

() As at the ſiege of Maltha, where the Turkiſh General 
ript out the hearts 2 the wounded, and cutting gaſhes in the 
dead in the form of a cro/s, tied them to planks, on which they 
floated with the tide to the town : and where the Grand Maſter 
ia return, maſſacred all his priſoners, and putting their heads 
into cannon, ſhot thein into the carap. Watſon's Ph. 11.1. 213. 

(9) Grot. Prolegom. 28. 

(7) It was the peculiar fortune of the ſixteenth century to 

oduce the greateſt perſonages, perhaps, in the whole hiſtory of 
| Pp They were Ch. V. Fran. I. Bayard, Doria, Luther, 
Eraſmus, Hen. IV. the Guiſes, Coligny, Sully, William I. of 
Orange, Parma, Guſtavus Erickſon, Sebaſtian, Elizabeth, Bur- 
beh. Walſi ingham, Sidney, Eſſex, Raleigh, and Bacon. 
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had gradually introduced ; ard we may probably be 


ſafe in affirming, that it is to his comprehenſive 
mind and learning, that the law, as conſtrued at pre- 
ſent, has chiefly owed its diſtinguiſhing regularity. 
Of ſo great conſequence are ſometimes the filent 
exertions of the cloſet, to the more active and louder 
profeſſions, which contend with it for the govern- 
ment of the world 

Wonderful however to tell, although the greater 
part of the ideas which he promulgated are ſo clear 
as to be beyond all refutation ; and fo natural, that we 
are aſtoniſhed (conſidering what has been related) 
that they were not adopted before, they were con- 
ſidered as new by the Doctors of the time; and it 
was ſome years before they made their way into the 
minds of So vereigns, the only perſons who could 
give them effect. 

To all theſe topics we are now haſtening, and we 
have at length to conſider the cauſes which gave riſe 
to the Treatiſe of this celebrated man ; the- manner 
ia which 1t came to be diſſeminated ; the aid which 
it has met with fince, from the publications of vari- 
ous learned perſons ; and the ultimate and great ef- 
fect which it has had, in bringing about the ſyſtem 
which is followed at preſent. The deduction of 
theſe points will cloſe our enquirics. 
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CHAP. XVIII. 


THE ACE OF GROTIUS. 


In Law of Nations then about this period, was 
a vague and indeterminate phraſe in every bedy's 
mouth, but with few preciſe ideas annexed to it. 
It confiſted, as we have obſerved, in the various diſ- 
cuſſions we have had occaſion to review, of a ſtring 
of undigeſted precedents, the facts even of which 
were but little underſiood, fo that they wight be 
made to bend almoſt every way that ſuited the pur- 
pole of thoſe itareſmen who affected to take them 
for their guide. Little of ſcience, drawn from gene- 
ral rules or analogies, was thought of; fundamental 


principles were ſought for in very different ſorts of 


ſpirit, and there being no clue, every thing was left 


on the hazard. Some recognized no law but that of 


the ſtrongeſt; others, eſpecially the lower orders, 
concluded that war put an end to all laws whatſde- 
ver; thoſe who were more regular, pretended to be 
governed by cuſtom, a thing in itſelf too variable 
and vague to ſtand alone, ſeldom amounting to that 
univerſaliiy which can only give it authority, and at 
any rate often an authority for evil as well as for 
good. — Others, more philoſophical, formed them- 
ſelves in the ſchools, and allowed no weight to any 
one but PLA TO and ARIS TOTTLE, although, accord- 


ing to Grotius, the truth to which Ariſtotle fo much 


attached himſelf, had not more mortal enemies than 
thoſe who made moſt ule of his authority. (5) Thoſe 
alſo of antiquity who were propoſed for imitation, 
were followed as implicitly in their vifons, as in 


C5) Prolegom. 42. 
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their good ſenſe. Others again, apptoaching neat- 
er to the buſineſs of the world; intrenched them- 
| ſelves behind the civil law of the Romans, from 
which they never ſuffered themſelves to wander: 
As if Ulpian and Papinian had been infallible, and 

had been ſent down from Heaven to preſcribe laws 
for all the world; or as if its various nations were 
always to find a certain rule of conduct for their in- 
tercourſe with one another as independent States, 
in laws made for one integral community, which 
had long been fo totally diſſipated that few veſtiges 
of its original people remained. Notwithſtanding 


_ tis, however the greateſt public lawyers from the I 


| thirteenth to the ſixteenth century, adjudged all con- 
troverſies between nations by the rules of this cele- 
brated law; and the errors of Accurfius and Barto- 
lus, which might be excuſed by the T emporum 
ſuorum infelicitas, (7) were followed on the ſame 
authority, by the two famous Spaniſh Civilians, 
Covarruvias and Vaſques, in the very age of Grotius. 
(+) The general excellence however of this law was 
ſuch, as to excuſe the European States for the high 
deference which they paid to it: So high, indeed, 
that it has been ſaid, that whenever our own ordi- 
nances and cuſtoms fail, Tunc ad Jus Commune et 
«© Romanum confugimus,” for that in all uncertainty, 
the Roman law was a fſheet-anchor by which to 
come to equity, the precepts and duties of civil life 
being no where ſo well laid down. (29 
Hence Albericus Gentilis, who bore the palm from 
all the Juriſts before Grotius, and was Regius Pro- 
felſor of Civil Law at Oxford, (1585) (x) lays it 
Gown that all Sovereign Princes are bound to be go- 
| verned by it, in * diſputes which ariſe between 


(t) Grot. 8 54. Cu) Id. 55. 
(vu) Beaver's Hiſt. of the Roman Law, 135. 
(*] Zouch. Solut. Queſt. &e. 176. 
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then. (y) But at the ſame time this celebrated law 
was often calculated to lead nations into error. 'The 
Roman Empire, though fo vaſt in its extent as to 
embrace a tract of country more than equal to Eu- 
rope, had not been, like Europe, compoſed of dif- 
ferent communities independent of one another ; 
but formed one nation under a ſupreme Deſpot, 
whoſe will gave the tone of behaviour to every one 
of its members. We have ſeen into what miſtakes 
this led many of the Civilians with reſpect to the 
power of the Emperor over other Princes.—It alſo, 

as we have ſhewn, affected almoſt all the earlier 
reaſoning which concerned the important privileges 
of Ambaſſadors, the word Legatus, the Ambaſſador 
of a Sovereign Prince, being, as we obſerved, p. 
312, after Bynkerfhoek, often confounded with the 
Legatus which meant the. mere Deputy of a ſubject 
city to Rome, and conſequently a ſubject himſelf. _ 

In the debates between the French and Engliſh 
for the reſtitution of Calais, (1567) I find ſtrange 


ideas of the Law of Nations. By the Treaty of . 
Chateau Cambreſis; it had been ſettled that Calais 


ſhould remain in the poſſeſſion of the French for 


eight years, and then be reſtored. The time having 


expired, officers were ſent to demand it according 10 
Treaty; but the poſſeſſion was defended upon the 
principles of the Roman law. By the ſame right.” 
ſaid Hoſpital, Chancellor of France, © that the Eng- 
ce liſh demand Calais, they may demand Faris. The 


ce title of the French is as old as the kingdom itſelf. 


Though the Engliſh poſſeſſed it for two hundred 
* and thirty years, yet the right was in the Kings of 
ce France, and that no leſs than the Dukedoms of 


t Guienne and Normandy, which the Engliſh had 
<« detained long by force of arms. The preſcription 


of time which they allege, doth not prevail among 


O) Te Jur. Bell. c. 5. 
* Princes, 
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2 n but the riglitever prevaileib; for according 
“ to the Twelve Tables, The authority againſt an 
enemy is perpetual.” 2) Here we fee the whole 
clue of HojpitaPs reaſoning. The maxims of the 
world muſt have ſettled that whatever is fixed by 
Treaty, muſt be enjoyed as by poſitive conſent ; buty 
the Roman law having alſo ſettled the Adverſus Hof. 
tem © Aterna Audoritas,” (a) it gave a colour and 
turn to the whole of the French reaſoning. 

I know not whether Hobbes had this Aterna {ufo 
ritas in view, when he gave to the world his cele- 
brated Treatiſe, in which he ſo much inſiſts that the 
ſtate of war is the natural ſtate of mankind ; but 
ſuch a poſition was by no means calculated to im- 
ptove the Law of Nations, or to bring men to any 

thing like a ſenſe of what it ought to be. Every 
e independent Commonwealth,” ſays this philo- 
ſopher, has a rig ” 70 do what it. pleaſes lo other 
* Commonwealihs. And withal they live in the con- 
dition of a perpetual war, and upon the confines 
cc of battle, with their frontiers armed, and cannons 
lanted againſt their neighbours round about.” (5) 
Eobbess book appeared but a little time before the 
Treatiſe of Gs, and we may ſuppoſe how calcu- 
| lated ſuch a fundamemial maxim was, to improve 
the 1atercourſe of nations. 

Upon the whole then, during this time, the Law 
of Nations continued to be fluctuating in nearly as 
much uncertainty as ever, and was left, as we have 

ſeen, to be applied as it accommodated itſelf with 
the intereſt or caprice of thoſe who were moſt con- 
cerned. And although men had become more en- 
lightened, and ſaw the neceſlity of having ſome 
880 eine which might govern all. States, as 


: (s) Camden, 989. 
(a) Cicer De Ofke. 11 Lice 12. 
(6) De Cive, c. 2. 
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